
 

 

 

 

 

Senate Judiciary Committee 

February 2, 2015 

SB 2279 
 

Mr. Chairman and members of the Senate Judiciary Committee, I am Tom Freier with the North 

Dakota Family Alliance and am here testifying in opposition to SB 2279. 

 

The North Dakota Century Code and Constitution currently provide for protection from 

discrimination and prejudice, reflecting an attitude of dignity and respect for all.    

 

This bill adds the ambiguous concepts of ‘sexual orientation and gender identity’ as special 

protected categories to the code for the purpose of prohibiting discrimination.  The definitions of 

sexual orientation and gender identity (SOGI) in this bill are subjective and vague. Unlike an 

immutable characteristic, like race, a characteristic which cannot change, “sexual orientation” 

defines conduct, behavior, or perception. The sexual orientation is self-identified as perceived by 

the individual, and may change.  And in fact, if North Dakota were to pass SB 2279, we would 

be granting special legal protections to groups whose members are required to self-identity. 

 

Adding “sexual orientation and gender” to anti-discrimination code does more than protect an 

individual’s rights or liberty, it creates a protected class, it grants special status.  Granting special 

privileges, status, and coercive power to some at the expense of freedom for all is not in the best 

interests of North Dakotans.   

 

Supreme Court criteria for a change in non-discrimination status include: an immutable, 

unchangeable characteristic, being economically deprived, and suffering from political 

powerlessness.  Sexual orientation seems to fit none of these requisite categories.   

 

As a self-identified, perceived characteristic, that may in fact change, it certainly is not 

immutable.  Studies indicate that homosexual incomes are equal to national averages.  And when 

we take into consideration the election of Rep. Boschee and those sponsoring this bill, it would 

be difficult to say the effort has no voice in the public square. 

 

Sections of this bill deal with employers and other business related regulations.  North Dakota 

has a diverse, tolerant, and robust workforce environment.  Everyone should be treated with 

dignity and respect in the workplace, both employers and employees.  Today North Dakota 

embraces the freedom of all employers to hire individuals whom they believe are the best 

applicants for the job and the most likely to advance the mission of their business.  Governor 

Dalyrmple in his State of State highlighted the excellence of our states business environment—

derived from both employers and employees. 



Government should not through unfair employment mandates like SB 2279 pick winners and 

losers.  Businesses owners in North Dakota shouldn’t have to choose between keeping their 

businesses open and conforming to government dictates.  Across the country business owners, 

mostly small business owners have been subjected to long and expensive lawsuits in attempts to 

retain the ability to determine their employment options.  

 

Section 9 of the bill refers to public accommodations.  We believe the current environment 

serves North Dakota well—has and will continue to.  Placing the almost impossible task of 

enforcing the provisions of Section 9 on the owners of public accommodations would be a 

tremendously heavy burden, and virtually impossible to enforce.  It would require the owner (the 

school, business, mall, park, hotel) to ascertain an individual’s self-identified, ‘perceived’ sexual 

orientation—to accommodate or risk litigation. 

 

To put a face to the potential problems with this bill we need look no further than Minnesota.  

The Minnesota State High School League, equivalent to our North Dakota High School 

Activities Association, recently put in place a policy allowing transgendered athletes to compete 

in either the boys or girls program.  We see the logistical enforcement issues relating to 

bathrooms and dressing rooms, and by enlarging our view to the entire accommodations 

section—we see the immense difficulty in enforcement and a system opening doors to unending 

litigation. 

 

While Section 19 attempts to provide exemptions for religious organizations, we believe those 

provisions fall far short.  The provisions of this bill go far beyond a church building or the 

pastoral staff.  The First Amendment rights of men and women of faith do not cease as they 

leave the church building returning to their homes, businesses, and workplace.  Case in point is 

the 68 year old Washington florist who served and employed people who identify as 

homosexual, and today is being sued in a lawsuit that may well cost her her business.  

 
Sixty-eight-year-old Barronelle Stutzman, the sole owner of Arlene’s Flowers in Richland, WA, has for 

her entire 40-year career served and employed people who identify as homosexual. One of her longtime 

clients, whom she had served for nine years while knowing that he identified as homosexual, asked her to 

design the floral arrangements for his same-sex “wedding.” Barronelle had always considered him a 

friend. She responded by telling him that, while he knew she loved him, her religious convictions would 

not allow her to design floral arrangements that would support same-sex “marriage.” He responded by 

bringing suit against her, as did the State of Washington. Both suits allege violations of Washington’s 

state nondiscrimination law. Interestingly, her friend sued her in her personal capacity, so it isn’t just her 

business that is at stake. If Barronelle loses, she may lose not just her business but also her house and her 

other earthly possessions. 

Section 19 will not protect people like Barronelle Stutzman. 

 

Inside the walls of the church we see the ramifications of a measure like SB 2279 resulting in the 

loss of First Amendment rights.  Recently the city of Houston subpoenaed sermon notes and 

emails of pastors who dared exercise their First Amendment rights regarding the city’s sexual 

orientation ordinance.  Thankfully, after a huge public outcry, the mayor withdrew the 

subpoenas.  The religious exemptions in SB 2279 will not protect men and women of faith, 

inside the church walls or outside. 

 



In summary, we believe that North Dakota thrives today as a result of being a diverse and 

tolerant people, embracing dignity and respect for all.  The government should not provide 

special status, special privilege for some at the expense of freedom for all. 

 

NDFA respectfully encourages a Do Not Pass on SB 2279. 

 

 

 

 

 

 

 

 

 

 

 


