
Business Valuation – Does the Future Matter? 
 
 
 
One of the basic rules in business valuation – whether for divorce, shareholder suits, estate 
returns – is that the valuation is done as of a point in time.  In a divorce case, it is typically 
as of the date of complaint; in a shareholder suit it would typically be either the date of 
complaint or perhaps the day before the alleged oppressive action began; and for estate 
returns, it’s as of the date of death.  Particularly in litigation, it is hardly unusual to have a 
situation where, by the time you reach serious discussions for settlement or trial, what was 
the value as at the original valuation date has now – allegedly – changed.  Further, more 
often than not, any such allegations are that the value has declined, and usually those 
allegations are that it has declined significantly.  Thus, the issue arises as to how much do 
we look into the future, how much do we take a peek at subsequent events for valuation 
purposes.   
 
This needs to be distinguished from the more straightforward valuation issue (even if from 
a legal perspective it is not so straightforward) of a valuation subsequent to the complaint 
date, but one which is likewise clearly defined.  That is, a valuation expert really does not 
face a quandary if in a divorce matter we have a complaint date of December 31, 2012 and 
thus a valuation is done as at that date; and then afterwards we are advised to do a 
valuation as of December 31, 2013, June 30, 2014 or whatever.  Our role is really no more 
complex and no more unusual – we are simply being asked to do another valuation.  
Someone else has made the all-important decision as to the valuation date.   
 
The concern to be addressed in this article is when we do not have that type of bright line 
new valuation date presented to us, but rather when we are working with what otherwise 
would be the recognized valuation date (let us assume again December 31, 2013), and it is 
early 2015, we are reviewing various financial documents in order to value the company as 
of December 31, 2013 and we become aware of significant changes in that businesses’ 
fortunes.  This is so whether the changes are for the good or the bad (though usually the 
concern tends to greater towards the bad) and we are faced with the question as to how 
much of this type of subsequent event knowledge is relevant to our valuation.  We may not 
be aware of this type of subsequent event (because we have concentrated solely on events 
through the valuation date and have deliberately chosen not to take a peek forward), but 
these types of subsequent events are brought to our attention – often by the business 
owner who is bemoaning the current state of affairs.   
 
This type of issue has been addressed in a couple of noteworthy cases.  For instance, in 
Goldman, the ultimate worthlessness of the Company a few years subsequent to the date of 
complaint dictated that it was treated as worthless for purposes of equitable distribution, 
even though it was worth a significant sum at the date of complaint.  Goldman however, is 
too simple – that famous bright line – the business was actually worthless before the case 
reached trial.  Then there is the more recent Ciasulli, where the Court found that an 
increase in value subsequent to the date of complaint was fair game, because a part of that 
increase was (allegedly) passive in nature.  However, neither Goldman not Ciasulli are on 
point as to the issue being raised here.  That is, in both cases there was a clear change in 

 
 



value at some point in time subsequent to the date of complaint – and, no suggestion was 
made that those changes subsequent to the date of complaint would cause the value as of 
the date of complaint to differ.  These were subsequent event situations.  We go back to the 
focus of this article – that is we are dealing with only one valuation date, but we question to 
what extent, if any, we are to use subsequent information.   
 
There are a number of issues, some practical, some theoretical, that need to be considered 
in this exercise. 
 
 Business valuations tend to be determined in a court of equity.  Isn’t it equitable (or 

perhaps it is not) to recognize a significant change in value subsequent to the date of 
complaint, so that neither party to the litigation receives an unfair advantage. 

 
 However, is that change subsequent to the date of complaint, let us say a reduction 

in sales volume,  a real change, is it divorce planning, is it merely a cyclical change, is 
it reasonable to expect that the following month or the following year things will 
revert back to where they were.  In other words, is it a real change, or is it merely a 
temporary blip in operations. 

 
 Virtually all of the situations we have seen where concerns have been expressed as 

to subsequent events deal with where the subsequent events are negative – where 
arguably the value has gone down.  Why is that – if the argument as to equity is to 
hold water, would it be just as fair to take changes into account when they are 
upwards rather than downwards. 

 
 Every business fluctuates.  Some months are better than others, some years are 

better than others.  If there is a change (whether for the good or the bad) how are 
we supposed to know – without keeping the window open and looking forward 
even more – if that change is temporary or permanent.  At what point do we stop the 
clock, at what point do we stop looking forward.   

 
 To a degree, the risk of business worsening, as well as the potential for business to 

improve, are factors that the valuation expert must take into account in developing 
his/her approach to valuation and in a typical situation, in the build-up of the cap 
rate.  If those factors are reasonably and adequately accounted for in that process, 
then what has happened subsequent thereto perhaps is not relevant, because the 
reasonable expectations and risks of the future were already taken into account.   

 
 In a real world application sense, the concept of a rigid valuation date (the date of 

complaint) is perhaps illogical.  If we were to look at this from the point of view of a 
real transaction, and the as-of date for the change in hands of the business was 
December 31, 2013, it is virtually a physical impossibility for the calculations and 
determination of value to be done precisely as of December 31, 2013 and at the 
same time close the deal at that point.  If the target is for the business to change 
hands December 31, 2013, you know that there have been negotiations going on for 
some time before (months or even longer), and that the buyer and seller have been 
using and relying on financial data from some time in the past.  That time in the past, 

 
 



for our purposes, can be considered the date of complaint.  However, even though 
that so-called date of complaint is the date being used, as a very real and practical 
aspect of the transaction, the buyer and the seller are continually looking at the 
business’ operations.  You can be certain that consideration of some kind is being 
given by both parties – the seller being concerned that if the business is doing better 
he/she gets the optimum price; and the buyer concerned that there is any downturn 
to the business he/she does not overpay.  In a sense, you might argue that a rigid 
date of complaint value is really a fiction of convenience. 

 
 Businesses fluctuate all of the time.  Furthermore, we have the issue as to whether it 

is a significant enough fluctuation to cause a change in our value conclusion.  What is 
significant?  Any dollar guideline would be difficult, because a $100,000 potential 
change in value on a $300,000 asset is a very different matter than a $100,000 
change in value on a $5 million value asset.  On the other hand, if we were to look at 
it from a percentage point of view, as to a 10% change in a $300,000 asset – when 
you take into account the likely disagreement as to how much of a change happened 
and whether or not it is to be taken into account, and then with the allocation 
percentage – there probably is not enough money in it to warrant considering those 
factors.  On the other hand, the same 10%, applied to a $5 million business, very 
well may be of significant enough dollars to warrant a more full-fledged attack.  To 
add to all of that complexity, what about when we are only dealing with a piece of 
that business – and therefore the dollar amounts (of particular concern on the low 
end) are even less.  

  
 Venturing into the very muddy waters of active versus passive, if we are looking at 

subsequent events, but nevertheless valuing the business as at the original date of 
complaint, are we as valuation experts going to be faced with one or both sides 
looking to establish some grounds for whether the change was active or passive.  
And that, certainly for attorneys, is going to bring out the true meaning of the word 
advocacy.  Will this in turn bring in matters of changing what otherwise would be 
the distribution allocation percentage?  If so, does that play havoc with social policy? 

 
 Ultimately, if one side or the other pulls subsequent events into the date of 

complaint value, isn’t it likely that we can expect the other side will want to keep the 
door open – and if that is the case, for how long – to see if, to challenge whether, the 
change was real, temporary, cyclical or whatever.  And if it did, would not one side 
or the other then bring in the argument, let us say if there was a reversal of the 
duration of the change, that the recovery was as the result of active or passive forces 
– depending on who you were representing and what suited your client’s interests.   
 

 Customer turnover is a fairly common thing for most businesses.  What if several months 
after the valuation date the business being valued lost one or two major customers, or 
conversely, gained one or two new major customers?  Clearly, the event occurred several 
months (let’s even say a year or so) after the valuation date.  On the other hand, perhaps 
the troubles with the clients that left were brewing for a while and some of that was 
foreseeable, and certainly some of the issues occurred prior to the valuation date.  For the 
other side of the coin, it is very likely that efforts were being made sometime before the 

 
 



valuation date to secure these new major customers – with the fruition of same first being 
realized sometime after the valuation date.  To what degree, if any, do the pre-valuation 
date aspects weigh on what otherwise might be considered a post-valuation happening?; 
 

 Every once in a while, a field or industry gets hit with a systemic change – perhaps an 
invention that is going to change the landscape of that industry.  Assume that such a 
fundamental change first became known or effective several months after the valuation 
date.  Considering in this example that we have something of significant magnitude that 
is, as the cliché goes, a “game changer”, is that properly taken into account in respect to 
the valuation date, which was several months or more, before the event occurred?; 
 

 In a vein similar to the preceding, what if there was a legislative action (whether at the 
federal or state level as may be relevant to the subject business/industry) that happened 
several months or a year or so after the valuation date – and it portended poorly (or 
portended very well) for this business/industry?  On one hand, in all likelihood, that 
legislation was in progress and being worked on through committees or whatever, for 
quite some time before – it may have even been known (should have been known) to 
those in the industry.  Of course, it’s possible that is not the case.  Regardless, once again 
we have that “game changer” and we need to consider whether or not that is to be taken 
into account in the valuation. 

 
Clearly, there is a legitimate area for disagreement and varying opinions.  For most of what 
we do we are operating in a world ruled by a court of equity.  Does that mean that future 
events of substance cannot be ignored?  That does not change the problem as to what is of 
substance, and even if of substance, is it merely cyclical, or is it permanent.  And, is it fair 
game for this matter to arise not only when business is doing worse subsequent to the 
complaint date, but also when it is doing better?   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 


