
 

 
NEW JERSEY 
  Bad Faith  
District Court Finds No Bad Faith Where Question of Material Fact Remained at Summary Judgment Stage 
of Coverage Suit 
 
Dooley v. Scottsdale Ins. Co., 2015 U.S. Dist. LEXIS 19140 (D.N.J. Feb. 18, 2015) 
 
A New Jersey District Court found questions of fact regarding whether Insureds exercised “reasonable care” in heating 
their home. The Court therefore dismissed their bad faith claim, reasoning that the factual question showed that coverage 
under the policy in relation to the Insureds’ loss had been “fairly debatable” at the time the Insurer disclaimed. 

The Insured stayed with his co-Insured spouse at their shore home on the weekend of December 11-12, 2010. They 
returned December 31, 2010 to find that a leak from a second floor bathroom had discharged approximately 22,000 
gallons of water throughout the house, causing $160,000 of property damage. Weather records showed that the bathroom 
pipes must have frozen on December 15 and thawed on December 17, four days before police shut off the water valve. 
Insureds then sought coverage under their surplus lines homeowner’s policy.  

The Insureds’ policy contained an exclusion for damage caused by “[f]reezing of a plumbing, heating, air condition or 
automatic fire protective sprinkler system or of a household appliance, or by discharge, leakage or overflow from within 
the system or appliance caused by freezing.” Importantly, the exclusion only applied when the Insured failed to use 
“reasonable care” to “[m]aintain heat in the building” or “[s]hut off the water supply and drain all systems and appliances 
of water.” The policy also independently excluded coverage for loss caused by “neglect,” defined to mean failure to “use 
all reasonable means to save and preserve property at and after the time of a loss.” 

The Insurer’s adjuster examined the Insureds’ electric bill and on the basis of its contents questioned whether the Insureds 
had kept their home’s heating system on while they were not present from December 12, 2010 to December 30, 2010. The 
Insureds’ public adjuster disagreed, insisting that the house was heated at the time of loss. On August 26, 2011, the Insurer 
denied the claim on the basis of the Insureds’ apparent failure to heat the house as required by the policy. The Insureds in 
response filed suit on March 26, 2012. 

The Insurer eventually moved for summary judgment on each count of the Insureds’ complaint. The Insureds argued that 
summary judgment was inappropriate because: 1) they never received a copy of their full policy; 2) the terms “reasonable 
care” to “maintain heat” in the policy’s exclusionary provisions are ambiguous; and 3) there remained a general issue of 
material fact as to whether the Insureds took reasonable care to maintain heat in their home.  

The opinion found the first Insured argument meritless, as the Insureds had constructively received the policy when their 
broker received it. The Court then decided that the meaning of “reasonable care [to] maintain heat” is not ambiguous, in 
that it means that coverage was only intended to be excluded when the insured failed to take “objectively reasonable steps, 
i.e. steps an ordinary person in his position would have taken, to ensure that the temperature in his home remained above 
freezing.” The Court also found summary judgment unwarranted because a reasonable jury could find on the basis of the 
available facts that the Insureds had taken reasonable care to maintain heat.  



 But the Court granted the Insurer’s motion for summary judgment on the bad faith component of the Insureds’ suit. The 
Court cited Pickett v. Lloyd’s, 131 N.J. 457, 470 (1993) for the proposition that a plaintiff pursuing a bad faith claim 
against an insurer “must show the absence of a reasonable basis for denying benefits of the policy and the defendant’s 
knowledge or reckless disregard of the lack of a reasonable basis for denying the claim.” The opinion further reasoned that 
because a question of material fact relevant to a coverage issue existed in this case, it followed that the Insureds’ right to 
insurance coverage had been “fairly debatable.” The Insurer thus did not act in bad faith in disclaiming in relation to the 
Insureds’ loss.  

The cases annexed to this newsletter have been reproduced by Connell Foley LLP with the permission of LexisNexis. Copyright 2014, LexisNexis, a division of 
Reed Elsevier Inc. No copyright is claimed as to any part of the original work prepared by a government officer or employee as part of that person's official 
duties. 
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OPINION 

Irenas, Senior District Judge: 

Plaintiffs bring this action to recover insurance ben-
efits under a surplus lines homeowner's insurance policy 
issued by Defendant Scottsdale Insurance Co. ("Scotts-
dale"). 

Presently before the Court is Defendant's motion for 
summary judgment. For the following reasons, the mo-
tion will be DENIED as to Plaintiffs' claims for breach 
of contract (Count I) and for a declaratory judgment 
(Count III). The motion will be GRANTED as to Plain-
tiffs' bad faith claim (Count II). 
 
I.  

The Court recites those facts relevant to deciding the 
pending motion for summary judgment and resolves any 
disputed facts or inferences in favor of Plaintiffs, the 
nonmoving party. 

In April 2008, Plaintiffs Joseph and Elizabeth 
Dooley purchased a two story, two bathroom vacation 

home located at 105 Bark Drive, Ocean City, New Jer-
sey. (Pls.' Counter-Statement of Material Facts 
("P.C.S.F.") at ¶ 2) Plaintiffs stayed in the home the 
weekend of December 11-12, [*2]  2010, and left with 
the intention of returning on December 31, 2010, for the 
New Year's holiday. (Def.'s Statement of Material Facts 
("D.S.F.") at ¶ 4) 

On December 20, 2010, the Ocean City Fire De-
partment responded to a neighbor's report of a water leak 
at the Dooley property and shut off water at the street 
valve. (Expert Report of Frederic Blum at 3, Ex. Q to 
Def.'s Motion for Summary Judgment ("D.M.S.J.")) 
Plaintiffs were not aware of the leak until they returned 
to the house on December 31, when they noticed that 
water had discharged from the second floor bathroom 
where an inside wall shower diverter pipe and two inside 
wall sink pipes had burst.1 (D.S.F. ¶ 6) Water usage rec-
ords indicate that approximately 22,000 gallons leaked 
into the Dooley residence. (Blum Rpt. at 3) Plaintiffs 
claim damage to the property exceeded $160,000. 
(P.C.S.F. ¶ 1) 
 

1   Based on the weather records, Defendant's 
Expert Frederic Blum concludes that the pipe 
must have frozen on December 15 and thawed on 
December 17. (Blum Rpt. at 5-6) Water then 
leaked for around four days until Police shut off 
the valve on December 20. (Id.) 

Immediately after noticing the discharge of water on 
December 31, 2010, Plaintiffs contacted [*3]  Scotts-
dale, their insurance provider, through its representatives, 
and were given a claim number. (Id. at ¶ 3) Plaintiffs had 
purchased a surplus lines insurance policy with Scotts-



Page 2 
2015 U.S. Dist. LEXIS 19140, * 

dale in 2008 prior to closing on their home. Plaintiffs 
used a retail agent, The McMahon Agency ("McMah-
on"), to procure a homeowners' policy on their behalf. 
McMahon then contacted Defendant's general agent, 
FTP, Inc., an insurance wholesaler, for placement of the 
Dooley's homeowners' policy through the surplus lines or 
secondary market. FTP subsequently placed Plaintiffs' 
policy with Scottsdale with effective dates of coverage 
running from April 16, 2008 to April 16, 2009. Plaintiffs 
later renewed their policy through the relevant time pe-
riod. 

There is an initial dispute regarding whether Plain-
tiffs ever received a complete copy of their policy. De-
fendant submitted a certification from FTP vice president 
PJ Powell stating that FTP mailed Plaintiffs' entire policy 
directly to McMahon when Plaintiffs purchased the pol-
icy in 2008. (Powell Cert. ¶ 7, Ex. M to D.M.S.J.) Ange-
la Wolfe, a McMahon personal lines manager, testified at 
her deposition that a May 22, 2008, entry on the 
McMahon activity log shows McMahon [*4]  had re-
ceived Plaintiffs' entire policy from FTP by that date. 
(Wolfe Dep. at 48:8-49:11, Ex. N to D.M.S.J.). Ms. 
Wolfe also said that McMahon's normal procedure would 
then have been to mail the entire policy to the Dooleys, 
but the log does not state specifically that McMahon ever 
did so. (Id. at 51:22-52:7) Mrs. Dooley testified at her 
deposition that she and her husband never received a 
copy of the full policy from McMahon, though she never 
requested a full copy. (E. Dooley Dep. at 10:6-12:10, Ex. 
K to Pls.' Opposition ("P.O.")) 

The Dooleys' policy states, in relevant part, 
  
 

SECTION I -- PERILS INSURED 
AGAINST  
   A. Coverage A -- Dwelling and Cov-
erage B -- Other Structures 
  

 
   1. We insure against 
risk of direct physical loss 
to property described in 
Coverages A and B. 
   2. We do not insure, 
however, for loss: 
   a. Excluded under Sec-
tion I -- Exclusions; 

. . . 
   c. Caused by: 
  

 
   (1) 
Freezing of 
a plumbing, 

heating, air 
condition or 
automatic 
fire protec-
tive sprin-
kler system 
or of a 
household 
appliance, 
or by dis-
charge, 
leakage or 
overflow 
from within 
the system 
or appliance 
caused by 
freezing. 
This provi-
sion does 
not apply if 
you use 
reasonable 
care to: 
   (a) 
Maintain 
heat in the 
building; or 
   (b) Shut 
off the wa-
ter [*5]  
supply and 
drain all 
systems and 
appliances 
of water. 

 
  

 
   . . . 

 
  

 
   B. Coverage C -- Personal Property 
   We insure for direct physical loss to 
the property described in Coverage C 
caused by any of the following perils un-
less the loss is excluded in Section I -- 
Exclusions. 
   . . . 
  

   14. Freezing 
   a. This peril means 
freezing of a plumbing, 
heating, air conditioning or 
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automatic fire protective 
sprinkler system or of a 
house-hold appliance but 
only if you have used rea-
sonable care to: 
  

 
   (1) 
Maintain 
heat in the 
building; or 
   (2) Shut 
off the wa-
ter supply 
and drain all 
systems and 
appliances 
of water. 

 
  

 
  

 
  
(Scottsdale Policy, Ex. K to D.M.S.J.) The policy's "Ex-
clusions" section states as follows: 
 

SECTION I -- EXCLUSIONS  
   A. We do not insure for loss caused 
directly or indirectly by any of the fol-
lowing. Such loss is excluded regardless 
of any other cause or event contributing 
concurrently or in any sequence to the 
loss. These exclusions apply whether or 
not the loss event results in widespread 
damage or affects a substantial area. 
   . . . 
  

   5. Neglect 
  

 
   Neglect 
means ne-
glect of an 
"insured" to 
use all rea-
sonable 
means to 
save and 
preserve 
property at 
and after the 
time of a 
loss. 

 

  
 

  
 
  
(Id.) 

On January 5, 2011, Defendant assigned Sweet 
Claims [*6]  Company ("Sweet Claims"), which, in turn, 
assigned Lisa Friedland, as the independent adjuster in-
vestigating Plaintiffs' claim. (D.S.F. ¶ 9) Patricia Rice 
acted as the claims analyst for Defendant. Plaintiffs re-
tained their own public adjuster, South Jersey Adjust-
ment Bureau, Inc. ("South Jersey"), on January 6, 2011. 
(Expert Report of Gene Mehmel at 3, Ex. H to P.O.) 

Frank Mazzitelli of Frank's Plumbing & Heating, 
who completed repairs to the home in January 2011, de-
scribed his work as repairing "frozen and broken water 
pipes."2 (Frank's Plumbing Invoice, Ex. E to D.M.S.J.) 
Plaintiffs informed Sweet Claims that they had left the 
heat on upon departing the house on December 12, 2010. 
(Sweet Claims 1/13/11 First Reporting at 4, attached to 
Friedland Dep., Ex. F to P.O.) Ms. Friedland subse-
quently contacted Atlantic City Electric, Plaintiffs' elec-
tricity provider, to verify that the utility bill supported 
Plaintiffs' story. (Sweet Claims 2/14/11 Second Report-
ing at 3) 
 

2   The parties do not seem to dispute that the 
leaks resulted from pipes that had frozen and 
burst. 

The utility bill Ms. Friedland obtained states that 
Plaintiffs used 125 kWhs of electricity from November 
16, 2010, to December [*7]  16, 2010. (12/16/10 Atlan-
tic City Electric Bill, Ex. G to D.M.S.J.) In her Second 
Reporting to Defendant, dated February 14, 2011, Ms. 
Friedland wrote that she called Atlantic City Electric and 
asked whether 125 kWhs was enough to turn on heat in 
the home, but the electric company refused to reveal any 
information since she was not the customer. (Second 
Reporting at 3) However, the woman with whom Ms. 
Friedland spoke, who "would not provide her name," 
apparently said that 125 kWhs was "probably a light us-
age for a one month period of time and not an electric 
heating home cost." (Id.) Based on this information, Ms. 
Friedland told Ms. Rice that she questioned whether 
Plaintiffs had the heat on during that month. (Id.) 

On March 8, 2011, Defendant asked South Jersey to 
provide documentation from a plumber indicating why 
the pipe leaked. (3/8/11 Ltr. from Defendant to South 
Jersey, Ex. H to D.M.S.J.) The following day, in an 
email to Ms. Rice, Ms. Friedland stated that Sweet 
Claims "will not be able to prove the cause" of the pipe 
break and that "the only aspect we have to show that this 
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heat was not on is the electric bill previously forwarded." 
(3/9/11 email from L. Friedland to P. Rice, [*8]  Ex. O 
to P.O.) On April 4, 2011, South Jersey forwarded to 
Sweet Claims correspondence from Mr. Dooley stating 
that he had set all thermostats on low before leaving the 
house.3 (4/4/11 Ltr. from J. Dooley to South Jersey, Ex. 
D to D.M.S.J.; Sweet Claims 4/4/11 Final Reporting at 2, 
attached to Friedland Dep., Ex. F to P.O.) In her Final 
Reporting, also dated April 4, 2011, Ms. Friedland wrote 
"the electric invoice clearly shows the heat was not on in 
this home at the time of the incident." (Id.) 
 

3   Mr. Dooley also stated that all outside water 
systems were drained and closed, and all interior 
water systems were closed and secured. 

South Jersey submitted proofs of loss to Sweet 
Claims on July 5, 2011, and reiterated that Plaintiffs in-
formed South Jersey that the house was heated at the 
time of loss. (7/5/11 Ltr. from South Jersey to Sweet 
Claims, Ex. J to D.M.S.J.) On August 26, 2011, Defend-
ant sent a letter to Plaintiffs denying their claim based on 
the electrical billing. (8/26/11 Denial Ltr., Ex. C to 
D.M.S.J.) Plaintiffs filed the present suit on March 26, 
2012. 

Mr. Dooley maintained in his deposition that he 
turned all thermostats in the home to low, and closed all 
interior and exterior [*9]  plumbing with the exception 
of the main valve, before he and his wife departed their 
house on December 12, 2010. (J. Dooley Dep. at 
48:24-49:12) He testified that he completed the same 
routine every time he and his wife left the house during 
prior winters and the pipes had never frozen. (Id.) 

Defendant's expert, Frederic Blum, concludes that it 
was "not possible" that the thermostats were kept on low. 
(Blum Rpt. at 6) According to Blum, the lowest setting 
of most thermostats is generally 45-50 degrees Fahren-
heit, and a house will not freeze even if all thermostats 
were set as far down as possible. (Id. at 7) For this rea-
son, he states that it is not possible that the heat was 
turned on in Plaintiffs' house. (Id. at 6) Blum supports his 
conclusion with Plaintiffs' electric bills and weather rec-
ords from October to December 2010, along with the 
bills and weather records for the same time span in 2009. 
Plaintiffs' December 2010 electric bill states that Plain-
tiffs used 125kWh of electricity in the house from No-
vember 16, 2010 to December 16, 2010, when the aver-
age temperature was 41 degrees Fahrenheit. (Electric 
Bill, Ex. G to D.M.S.J.) Plaintiffs used 176 kWh of en-
ergy during that same [*10]  period in 2009, when the 
temperature averaged 46 degrees. (Blum Rpt. at 7) Blum 
acknowledges that, without knowing the exact usage of 
the house during each pay period, month to month com-
parisons are impossible. (Id.) However, he notes that the 
November-December 2010 usage is "conspicuously 

low." (Id. at 7-8) Further, he writes that most of that us-
age in 2010 would have been consumed during the De-
cember 11-12 weekend Plaintiffs spent at the house. (Id. 
at 8) The "very low usage" during that billing period, in 
Blum's opinion, "indicates that the heat was entirely off 
after the Dooleys departed on December 12." (Id.) 

Defendant also submitted an affidavit of the records 
custodian for Atlantic City Electric, who states that there 
was no power outage or interruption of service to Plain-
tiffs' home between December 12 and December 31, 
2010. (Atlantic City Electric Aff., Ex. O to D.M.S.J.) 
Plaintiffs submitted two expert reports that opine on the 
ambiguity of the policy's terms and the adequacy of De-
fendant's investigation of Plaintiffs' claim. Neither offers 
an explanation as to how the pipes could have frozen had 
Mr. Dooley left on the thermostats. 
 
II.  

Federal Rule of Civil Procedure 56(c) provides that 
summary judgment should [*11]  be granted if "plead-
ings, depositions, answers to interrogatories, and admis-
sions on file, together with affidavits, if any, show that 
there is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a matter of 
law." Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248, 
106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). A fact is mate-
rial only if it will affect the outcome of a lawsuit under 
the applicable law, and a dispute of a material fact is 
genuine if the evidence is such that a reasonable fact 
finder could return a verdict for the nonmoving party. Id 
. at 252. 

In deciding a motion for summary judgment, the 
court must construe all facts and inferences in the light 
most favorable to the nonmoving party. See Boyle v. Al-
legheny Pennsylvania, 139 F.3d 386, 393 (3d Cir. 1998). 
The moving party bears the burden of establishing that 
no genuine issue of material fact remains. See Celotex 
Corp. v. Catrett, 477 U.S. 317, 322-23, 106 S. Ct. 2548, 
91 L. Ed. 2d 265 (1986). The nonmoving party must 
present "more than a scintilla of evidence showing that 
there is a genuine issue for trial." Woloszyn v. Cnty. of 
Lawrence, 396 F.3d 314, 319 (3d Cir. 2005). "If the evi-
dence is merely colorable . . . or is not significantly pro-
bative . . . summary judgment may be granted." Ander-
son, 477 U.S. at 249-50 (internal citations omitted). The 
Court's role in deciding the merits of a summary judg-
ment motion is to determine whether there is a genuine 
issue for trial, not to determine the credibility of the evi-
dence [*12]  or the truth of the matter. Id. at 249. 
 
III.  

Defendant moves for summary judgment on each 
count of Plaintiffs' Complaint. Plaintiffs argue that sum-
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mary judgment should be denied for the following rea-
sons: (1) Plaintiffs never received a copy of their full 
policy, (2) the terms "reasonable care" to "maintain heat" 
in the policy's exclusionary provisions are ambiguous, 
and (3) there is a genuine dispute of material fact as to 
whether Plaintiffs took reasonable care to maintain heat 
in their home. Plaintiffs also claim that Defendant 
breached its duty of good faith and fair dealing with re-
spect to the denial of Plaintiffs' claim for coverage under 
the policy. 

The Court addresses each of these issues in turn. 
 
A. Plaintiffs' receipt of the policy  

As an initial matter, Defendant asks the Court to is-
sue a finding that Plaintiffs either directly or construc-
tively received a full copy of the policy before the De-
cember 2010 incident. Plaintiffs state that Defendant is 
not entitled to such a finding because Plaintiffs never 
obtained a complete version of their policy prior to the 
present lawsuit. Plaintiffs further suggest, without any 
supporting case law, that their not receiving the full pol-
icy somehow [*13]  effects the interpretation or applica-
tion of the policy's exclusionary language under which 
Defendant denied coverage.4 Based on the evidence pre-
sented, the Court finds that Plaintiffs were in construc-
tive receipt of the full policy as a matter of law when 
McMahon, acting as their retail agent, received a copy 
from FTP. As a result, the Court will not address the 
potential impact on coverage had Plaintiffs not received 
the policy.5 
 

4   Plaintiffs present a paradoxical argument: 
they seek coverage for their loss under the policy, 
even though they claim not to have received it, 
but, for that very same reason, ask not to be 
bound by the policy's specific terms. 
5   The Court will note, however, that in un-
published opinions, both the Appellate Division 
and this Court have declined to find that not re-
ceiving a copy of a policy nullifies the provisions 
of the policy or abrogates their applicability, es-
pecially where, as is the case here, the insured 
never requested a full copy of the policy. See 
Coney v. Homesite Ins. Co., No. 08-6151, 2010 
U.S. Dist. LEXIS 73581, 2010 WL 2925941, at *3 
(D.N.J. July 15, 2010); Friscia v. Andrade, No. 
L-5879-07, 2009 N.J. Super. Unpub. LEXIS 2530, 
2009 WL 3416058, at *4-5 (N.J. Super. App. Div. 
Oct. 9, 2009). 

There is clearly a dispute of fact as to whether Plain-
tiffs themselves received a full copy of the Policy. How-
ever, while "[i]nsurance companies have an obligation to 
supply insureds with a copy of their policy," Edwards v. 
Prudential Prop. and Cas. Co., 357 N.J. Super. 196, 204, 

814 A.2d 1115 (App. Div. 2003), [*14]  under New Jer-
sey law, Plaintiffs need not have received the entire pol-
icy directly to be bound by its terms. That McMahon 
received the full policy is sufficient. 

"The delivery of information by an insurance com-
pany or insurance intermediary to the broker of the in-
sured is tantamount to providing that information to the 
insured. Sylvan Learning Sys., Inc. v. Gordon, 135 F. 
Supp. 2d 529, 548 (D.N.J. 2000) (citing TWBC III, Inc. v. 
Certain Underwriters at Lloyd's London Subscribing to 
Policy No. 89430548192, 323 N.J. Super. 60, 66, 731 
A.2d 1228 (App. Div. 1999)). The New Jersey Insurance 
Provider Licensing Act (IPLA) defines an "insurance 
broker" as "a person who, for commission, brokerage 
fee, or other consideration, acts or aids in any manner 
concerning negotiation, solicitation or effectuation or 
insurance contracts as the representative of an insured or 
proposed insured." N.J.S.A. 17:22A-2(g). 

The Appellate Division's decision in TWBC, whose 
facts are analogous to this case, is instructive. In TWBC, 
plaintiffs, who sought recovery under a surplus lines 
insurance policy, claimed that a surplus lines agent, act-
ing on behalf of a surplus lines insurance provider, had 
not complied with its statutory obligation to provide 
plaintiffs with "evidence of insurance," as required by 
statute. TWBC III, 323 N.J. Super. at 64-65. However, 
the surplus lines agent had provided such evidence to 
plaintiffs' broker, who had originally been contacted by 
plaintiffs, and who then [*15]  contacted the surplus 
lines agent, to obtain insurance for plaintiffs. Id. Looking 
to the IPLA's definitions of "insurance agent" and "in-
surance broker," the Appellate Division recognized that 
the surplus lines agent represented the insurer and that 
the insurance broker represented the insured. Id. at 65. 
Since "[a] principal who selects someone to act for him 
is generally bound by the acts of that person within the 
apparent authority which he knowingly permits the per-
son to assume," the court "s[aw] no reason why notice to 
the broker chosen by plaintiffs to act for them should not 
be deemed notice to plaintiffs themselves." Id. at 66 (in-
ternal quotations omitted). See also Kramer v. Metro. 
Life Ins. Co., 494 F. Supp. 1026, 1031 (D.N.J. 1980) ("It 
is a long recognized rule of insurance law that delivery 
of a policy to an agent for the purpose of delivering it to 
a prospective insured is tantamount to actual delivery to 
that prospective insured."). 

Here, McMahon clearly acted as Plaintiffs' insurance 
broker by obtaining insurance on their behalf from FTP, 
Defendant's insurance agent.6 The Court finds that when 
McMahon received the policy, Plaintiffs were in con-
structive receipt of the policy. 
 

6   Plaintiffs try to argue that TWBC does not 
apply here because McMahon was a "dual [*16]  
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agent" for both Plaintiffs and Scottsdale in that 
McMahon also collected premiums on behalf of 
the insurer. As a result, Plaintiffs contend that 
McMahon acted as Scottsdale's agent in deliver-
ing the policy to Plaintiffs rather than as Plain-
tiffs' agent in receiving the Policy. The Court 
finds this characterization of the parties' relation-
ships unconvincing. TWBC states that insurance 
brokers "act[ ] for the insured and represent[ ] the 
insured in obtaining insurance." TWBC III, 323 
N.J. Super. at 65 (emphasis added). McMahon's 
receiving a copy of the policy surely constituted 
an element of "obtaining" insurance on Plaintiffs' 
behalf. 

 
B. Ambiguity of Terms  

The parties disagree on how to interpret the policy's 
terms allowing for coverage when pipes freeze where the 
insured took "reasonable care" to "maintain heat." While 
the Court disagrees with both parties' particular interpre-
tations of these terms, the Court does not find the lan-
guage to be ambiguous and will give these terms their 
ordinary meaning. 

In New Jersey, courts "have consistently recognized 
that insurance policies are contracts of adhesion and are 
subject to special rules of interpretation." Lee v. Gen. 
Acc. Ins. Co., 337 N.J. Super. 509, 513, 767 A.2d 985 
(App. Div. 2001). "[P]olicies should be construed liber-
ally in [the insured's] favor to the [*17]  end that cover-
age is afforded to the full extent that any fair interpreta-
tion will allow." Longobardi v. Chubb Ins. Co. of N.J., 
121 N.J. 530, 537, 582 A.2d 1257 (1990) (internal quota-
tions omitted). Exclusion clauses in particular should be 
"strictly construed." Simonetti v. Selective Ins. Co., 372 
N.J. Super. 421, 429, 859 A.2d 694 (App. Div. 2004). 

When interpreting insurance contracts, "the basic 
rule is to determine the intention of the parties from the 
language of the policy, giving effect to all parts so as to 
give a reasonable meaning to the terms." Id. at 428. 
Clear and unambiguous terms must be enforced as they 
are written. Id. Ambiguities, on the other hand, must be 
resolved against the insurer. Id. "Yet, an insurance policy 
is not ambiguous merely because two conflicting inter-
pretations have been offered by the litigants." Id. A gen-
uine ambiguity arises only "where the phrasing of the 
policy is so confusing that the average policyholder can-
not make out the boundaries of coverage." Weedo v. 
Stone-E-Brick, Inc., 81 N.J. 233, 247, 405 A.2d 788 
(1979). 

Plaintiffs argue that the terms "reasonable care" to 
"maintain heat" are not defined in the policy and there-
fore ambiguous. They ask the Court to apply a subjective 
understanding of the terms. Specifically, Plaintiffs sug-

gest that an insured person took "reasonable care" to 
"maintain heat" if his actions were reasonable in his own 
mind. Since Mr. Dooley testified [*18]  that he believed 
his steps to maintain heat were reasonable, Plaintiffs 
state that Defendant should have covered their loss. 

Defendant claims that the policy's language is clear 
and unambiguous, and the relevant terms should be given 
their ordinary meaning. Defendant then provides the fol-
lowing interpretation of these terms: if the pipes in a 
house froze and the insured cannot present evidence of 
some intervening cause, such as vandalism, a broken 
window, or a power outage, then "clearly an insured did 
not use reasonable care to maintain heat." (Def.'s Reply 
at 5) 

In the Court's opinion, the parties offer conflicting 
interpretations of otherwise clear terms. The absence of a 
definition for "reasonable care" does not render that 
phrase ambiguous. The nature of coverage decisions, 
which must be made on a case by case basis, makes it 
impossible to define what constitutes "reasonable care" 
in any one situation. Further, the average policy holder 
would not be confused by the phrase "maintain heat," 
particularly in the context of an exclusionary provision 
related to "freezing." The Court will construe those 
terms, taken together, by their ordinary meaning: an in-
sured individual would not be [*19]  excluded from 
coverage for losses caused by freezing if he took objec-
tively reasonable steps, i.e. steps an ordinary person in 
his position would have taken, to ensure that the temper-
ature in his home remained above freezing. 

Plaintiffs' subjective understanding of "reasonable 
care" to "maintain heat" is unworkable. Forcing Defend-
ant to provide coverage whenever an insured person 
thought he did enough, whether or not that belief was 
objectively reasonable, would vitiate the exclusionary 
provision. 

Defendant's circular construction of these terms is 
likewise troubling. According to Defendant's under-
standing of the policy, if pipes froze, the insured must 
not have acted with reasonable care to maintain heat. In 
other words, Defendant decides whether an insured indi-
vidual acted reasonably based the outcome of that indi-
vidual's acts, not by the acts themselves. Yet, when 
evaluating the objective reasonableness of an individual's 
behavior, one must look at how an ordinary reasonable 
person would have acted at that time. Determining 
whether an individual exercised "reasonable care" by the 
result, rather than by the person's actions, would not be a 
reasonable reading of the policy.7 If Defendant [*20]  
intended to allow coverage for damage caused by freez-
ing pipes only when some proven "extenuating circum-
stance" caused the pipes to freeze, then Defendant should 
have made that explicit in the policy. 
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7   Defendant underscores the problematic na-
ture of their interpretation in their motion papers. 
On the one hand, Defendant submitted an expert 
report stating that a house will not freeze if the 
thermostats are set to low. (Blum Rpt. at 7) Based 
on that opinion, one could assume that turning the 
thermostats to low, which Mr. Dooley claims he 
did, would constitute "reasonable care" to "main-
tain heat." Yet, in an apparent attempt to justify 
the denial of coverage even had Mr. Dooley left 
the heat on, Defendant also states that, since 
weather conditions change, keeping thermostats 
on low one year may not be adequate the next 
year. (D.M.S.J. at 27) Here, Defendant looks only 
to the end result -- the frozen pipe -- and charac-
terizes what one would assume to be reasonable 
care as unreasonable. 

Since the Court finds the "reasonable care" to 
"maintain heat" language in the policy to be unambigu-
ous, it will apply the ordinary meaning of that language, 
as described above, in determining if there is a genuine 
[*21]  dispute of material fact as to whether Defendant 
appropriately denied Plaintiffs coverage. 
 
C. Plaintiffs' actions to maintain heat in the home  

Defendant's motion for summary judgment must fail 
as to Plaintiffs' breach of contract and declaratory judg-
ment claims because there is a genuine dispute of mate-
rial fact as to whether Mr. Dooley kept the thermostats 
on low when he and Mrs. Dooley left their house on De-
cember 12, 2010. Had Mr. Dooley done so, a reasonable 
jury could find that he took "reasonable care" to "main-
tain heat" in the home and that Defendant should have 
covered Plaintiffs' loss. 

Mr. Dooley testified in his deposition, and stated in 
an earlier letter to his public adjuster while Defendant 
considered his claim, that before he and Mrs. Dooley left 
their house on the relevant weekend, he shut off all inte-
rior water systems, drained and closed all outside water 
systems aside from the main valve, closed all windows 
and storm windows, and, most relevant here, turned all 
thermostats to low. (J. Dooley Dep. at 48:24-49:12; J. 
Dooley Ltr. to South Jersey, Ex. D to D.M.S.J.) Mr. 
Dooley stated that he had gone through the same routine 
each time he left the house during prior winter [*22]  
months and had never experienced any issues with water 
leaks. (Dooley Dep. at 37:14-39:21) 

Defendant claims that Mr. Dooley could not have 
left the thermostats on low. Frederic Blum, Defendant's 
expert, argues that a house will not freeze if all thermo-
stats were on, even if they were set as far down as possi-
ble. (Blum Rpt. at 7) According to Blum, the Dooleys' 

electric utility bill for the November 16 to December 16, 
2010, period, which shows a "very low usage" of elec-
tricity, "indicates that the heat was entirely off after the 
Dooleys departed on December 12." (Id.) 

At this posture, the Court must make all inferences 
in favor of Plaintiffs, the non-moving party. A jury will 
determine the credibility of Mr. Dooley's testimony and 
the weight of any contradictory expert report.8 At this 
stage, however, assuming that Mr. Dooley kept the 
thermostats on low when he and his wife left their house 
on December 12, as was his usual routine, and consider-
ing the statement from Defendant's own expert that a 
house does not freeze if thermostats are set on low, a 
reasonable jury could find that Plaintiffs took "reasona-
ble care" to "maintain heat" and their losses should have 
been covered under their [*23]  policy. For these rea-
sons, the Court will deny Defendant's motion for sum-
mary judgment as to Plaintiffs' breach of contract and 
declaratory judgment claims. 
 

8   As the Court sees it, Defendant's core argu-
ment is that Mr. Dooley could not have turned the 
thermostats to low before leaving the house be-
cause, had Mr. Dooley done so, it would have 
been "scientifically impossible for the pipes to 
freeze." (D.M.S.J. at 21) The Court does not ac-
cept such an oversimplified conclusion, which 
ignores even Defendant's expert Frederic Blum's 
comment that, when the heat is on, an avenue of 
cold outside air can still cause local freezing that 
affects pipes in a limited area. (Blum Rpt. at 7) 
Neither party seems to have inspected whether 
there were limited areas within Plaintiffs' fif-
ty-year old house, specifically the second floor 
bathroom in which all three pipes burst, that 
could fall below freezing even with the thermo-
stats on low (Blum writes merely that no such 
avenue of cold air was found or reported). No-
body addresses the quality of the insulation in the 
house. Simply put, pipes can freeze even in an 
otherwise heated home based on the location of 
the pipes, the insulation of the pipes, and the 
[*24]  insulation of the home in general. De-
fendant's "scientifically impossible" conclusion 
goes too far. 

 
D. Plaintiffs' Bad Faith Claim  

Since Plaintiffs have not presented sufficient evi-
dence from which a jury could find that Defendant acted 
in bad faith when it denied Plaintiffs' insurance claim, 
the Court will grant Defendant's motion for summary 
judgment as to Count II of Plaintiffs' Complaint. 

The Supreme Court of New Jersey has recognized 
an insured's cause of action against an insurer for the 
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bad-faith failure to pay the insured's claim. Pickett v. 
Lloyd's, 131 N.J. 457, 470, 621 A.2d 445 (1993). The 
Pickett court stated that, "[t]o show a claim for bad faith, 
a plaintiff must show the absence of a reasonable basis 
for denying benefits of the policy and the defendant's 
knowledge or reckless disregard of the lack of a reasona-
ble basis for denying the claim." Id. "If a claim is 'fairly 
debatable,' no liability in tort will arise." Id. at 473. 

Explaining how the "fairly debatable" standard op-
erates in the context of the denial of benefits on the basis 
of non-coverage, the Pickett court stated that "a claimant 
who could not have established as a matter of law a right 
to summary judgment on the substantive claim would not 
be entitled to assert a claim for an [*25]  insurer's 
bad-faith refusal to pay the claim." Id. As a result, when 
a plaintiff brings a bad faith cause of action, courts must 
determine whether there are any genuine issues of mate-
rial fact that would preclude summary judgment in plain-
tiff's favor on the underlying claim for coverage. "If fac-
tual issues exist as to the underlying claim (i.e., questions 
of fact as to whether plaintiff is entitled to insurance 
benefits-plaintiff's first cause of action), the Court must 
dismiss plaintiff's second cause of action-the 'bad faith' 
claim." Tarsio v. Provident Ins. Co., 108 F. Supp. 2d 
397, 401 (D.N.J. 2000). 

Here, as detailed above, there is a genuine dispute of 
material fact as to whether Mr. Dooley left the thermo-
stats on before he and Mrs. Dooley departed their house 
on December 12, 2010. This dispute would preclude the 
Court from granting summary judgment in Plaintiffs' 
favor on their underlying claim for coverage. The Court 
will therefore grant Defendant's motion for summary 
judgment as to Plaintiffs' bad faith claim. 
 
IV.  

For the reasons stated above, the Court will deny 
Defendant's motion for summary judgment as to Counts I 
and III of the Complaint. The Court will grant Defend-
ant's motion as to Count II of the Complaint. An appro-
priate Order accompanies [*26]  this Opinion. 

DATE: February 18, 2015 

/s/ Joseph E. IrenasJoseph E. IrenasJoseph E. Irenas 

Joseph E. IrenasIRENAS, S.U.S.D.J. 
 
ORDER GRANTING DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT IN PART AND 
DENYING DEFENDANT'S MOTION IN PART  

Joseph E. IrenasIRENAS, Senior United States 
District Judge: 

This matter having appeared before the Court upon 
Defendant's Motion for Summary Judgment on Plaintiffs' 

claims; the Court having considered the submissions of 
the parties; for the reasons set forth in the accompanying 
Opinion issued on even date herewith, which findings of 
fact and conclusions of law are incorporated herein by 
reference; and for good cause appearing; 

IT IS on this 18th day of February, 2015, 

ORDERED THAT: 
  

   (1) Defendant's Motion for Summary 
Judgment is hereby DENIED as to 
Counts I and III of the Complaint. 

(2) Defendant's motion is hereby 
GRANTED as to Count II of the Com-
plaint. 

 
  

/s/ Joseph E. IrenasJoseph E. IrenasJoseph E. Irenas 

Joseph E. IrenasJoseph E. IrenasJoseph E. Irenas, 
S.U.S.D.J.
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