Charitable Brainteasers: Common Problems, Uncommon Solutions
Case Study Legal/Tax References Guide
Legal/Tax Issues in Case Study #1 – Commodities for College
Donor Advised Fund Grants to Scholarship Fund - Under the Pension Protection Act provisions,
sponsoring organizations may make grants to natural persons from amounts not held in donor
advised funds and may establish scholarship funds that are not donor advised funds. A donor may
choose to make a contribution directly to such a scholarship fund (or advise that a donor advised
fund make a distribution to such a scholarship fund).
Capital Gain vs. Ordinary Income Asset – IRC 170(b)(1)(A) as well as (a) and (e) related to
deductibility limitations.
Legal/Tax Issues in Case Study #2 – Thankfully People Buy Modern Art
Tangible Personal Property Donated to a Non-Use Related Charity – Deduction is limited to
adjusted cost basis – IRC 170(e)(1)(B)(i).
Collectibles Tax – IRC 170(e)(1)(B)(ii) states that the federal capital gains tax rate is 28%.
Potential Excess Benefit Transaction with Investment Advisor – A new Pension Protection Act
provision is that the entire amount of the payment be treated as the amount of the excess benefit
differs from the generally applicable rule of section 4958, which provides that the excess benefit is
the amount by which the value of the economic benefit provided exceeds the value of the
consideration received.
Expenditure Responsibility for International Grant - In general, expenditure responsibility requires
that a foundation make all reasonable efforts and establish reasonable procedures to ensure that the
grant is spent solely for the purpose for which it was made, to obtain reports from the grantee on
the expenditure of the grant, and to make reports to the Secretary regarding such expenditures, see
Sec. 4945(h).
Legal/Tax Issues in Case Study #3 – Corporate Foundation Look-Alike
Public Charity vs. Private Foundation Tax Rules – IRC 170(b)(1)(A) outlines the rules relative to
public charity deductibility, and IRC 170(b)(1)(B) outlines the rules relative to private foundation
deductibility. The rules relating to the contribution of long term capital gain property limitations to
a public charity are covered here IRC 170(b)(1)(C)(i) and Reg 1.170A-8(d)(1).
C-Corporation Deduction Rules - IRC 170(b)(2), IRC 170(d)(2) and Reg. 1.170A-11(c) cover the
10% of net income deduction limitation and the five year carry forward provisions for any unused
deduction.
Legal/Tax Issues in Case Study #4 – Doctors with a Real Estate Investment
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Partial Interest Gifts - IRC 170(f)(3) disallows any partial interest gifts. The exceptions can be an
entire undivided interest (IRC 170(f)(B)(iii) or qualified split-interest contributions like charitable
remainder trusts – see IRC 664(d)(2).
Qualified Appraisal Requirements and Substantiation – Pension Protection Act Definitions
Qualified Appraisers
The provision defines a qualified appraiser as an individual who (1) has earned an
appraisal designation from a recognized professional appraiser organization or has otherwise met
minimum education and experience requirements to be determined by the IRS in regulations; (2)
regularly performs appraisals for which he or she receives compensation; (3) can demonstrate
verifiable education and experience in valuing the type of property for which the appraisal is
being performed; (4) has not been prohibited from practicing before the IRS by the Secretary at
any time during the three years preceding the conduct of the appraisal; and (5) is not excluded
from being a qualified appraiser under applicable Treasury regulations.
Qualified Appraisals
The provision defines a qualified appraisal as an appraisal of property prepared by a
qualified appraiser (as defined by the provision) in accordance with generally accepted appraisal
standards and any regulations or other guidance prescribed by the Secretary.
See Reg. 1.170A-13(c)(1)(i) and Reg. 1.170A-13(c)(3)(i).
Charitable Remainder Trust Provisions – Charitable remainder trusts are discussed at length in
Chapter 13. Flip unitrust provisions can be seen in Reg. 1.664-3(a)(1(i)(c)-1.6643(a)(1)(i)(f).
Irrevocable Life Insurance Trust – This trust, if designed properly, allows for the death benefit to be
both income and estate tax free - IRC 2042(1) and(2).
Legal/Tax Issues in Case Study #5 – Stabilizing a Family Foundation
Charitable Lead Annuity Trust – For a comprehensive overview of charitable lead trusts, see IRC
170(f)(2)(B), 2055(e)(2)(B) and 2522(c)(2)(B).
Private Foundation Qualifying Grant – The 5 percent minimum distribution rule is covered here
IRC 4942(e). Grants to public charities, like community foundations component funds, qualify as
distributed income.
Anonymous Grants – Private foundations must disclose all grants on the 990-PF tax return.
Community foundations also have to disclose the amount and organization of all grants, however,
they are aggregated from all the sponsoring organizations component funds. The public charity 990
tax return does not require each grant to be “attached” to specific funds.
Legal/Tax Issues in Case Study #6 – Asset Compression and Anonymity
Charitable Lead Annuity Trust Valuation – The IRS approved a CLT funding with limited
partnership interests, as the partnership’s income comprised solely of passive investment income.
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Thus it was not a business enterprise and the income was not unrelated business taxable income
(UBTI) – see PLR 9810019.
Charitable Gift Annuity – Complete coverage of gift annuities can be found at Reg. 1.170A-1(d)(1),
Rev. Rul. 55-388, 1955-1 CB 233; Rev. Rul. 80-281, 1980-2 CB 282 – in particular the tax
deductibility of the qualified installment bargain sale transaction.
Charitable Gift Annuity Reinsurance Provisions – Qualifying reinsurance provisions can be found in
170(f)10 charitable reverse split dollar rules. There have also been two relatively recent PLRs
200847014 and 200852037 that allow for some flexibility in the reinsurance design. A number of
additional articles can be found at http://charitablesolutionsllc.com/library.html and the American
Council on Gift Annuities – www.acga-net.org.
Legal/Tax Issues in Case Study #7
IRA Rollover – A qualified charitable IRA rollover, outlined in IRC 408(d)(8)(A), allows an
individual 70 ½ and older, to make a direct contribution of up to $100,000 of their retirement
account to a public charity (excluding donor advised funds and supporting organizations). It was
extended through December 31, 2014. The direct distribution is not included in income.
Charitable Gifts of Life Insurance – Since nearly all life insurance gain is ordinary income, the
deduction is limited to the lesser of fair market value or adjusted cost basis – see IRC 170(e)(1)(A).
Legal/Tax Issues in Case Study #8
Charitable Gifts of S-Corp Stock – Chris Hoyt wrote an excellent article on S-Corp at
http://lawprofessors.typepad.com/trusts_estates_prof/2011/09/donations-by-s-corporations-andshareholders-.html . It is also covered in IRC 512(e).
Trust Tax Law for Charitable Contributions – IRC 512(B)(2) allows for a trust to take a charitable
income tax deduction up to 50% of its Unrelated Business Taxable Income (UBTI). Further, a trust
is taxed at individual rates for recognized long-term capital gains at the 15 percent federal rate.
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