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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO
EASTERN DIVISION

KERI JEAN COOK , et al., : Case No. 2:11-CV-00691
Plaintiffs, : JUDGE ALGENON L. MARBLEY
V. : Magistrate Judge Norah M. King

CARESTAR, INC,, et al.,
Defendants.

OPINION & ORDER

This matter is before the Court on the Matiof Plaintiffs Keri Jean Cook, et al.
(“Plaintiffs”) for Partial Sumnary Judgment, (Doc. 33), and thition of Defendants Carestar,
Inc. and Thomas R. Grubero{tectively “Defendarg”) for Summary Judgment, (Doc. 34). For
the reasons set forth hergPlaintiff's Motion iISGRANTED in part andDENIED in partand
Defendant’s Motion i©ENIED.

. BACKGROUND
A. Factual Background

Plaintiffs bring this action for unpaid oviene and related relief under the Fair Labor
Standards Act (“FLSA” or “the Act”), 29 3.C. § 216(b), and Ohio Revised Code 88 4111.03
and 4111.10., on behalf of themselves and & d&surrent and former Case Managers
employed by Defendant Carestar, I(f€arestar” or the “Company”). Amend. Compl Doc. 3.)
Carestar provides servicesassist chronically disableddividuals to stay in the community and

out of nursing homes. Defenttalhomas Gruber (“Gruber”) is co-founder and President of
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Carestar, owns 11% of the Company, and has extensive control over a number of significant
aspects of Carestar’s operatidri&ruber Dep, Doc. 29, 8:23-9:13, 37:6-8.)

The Ohio Department of Job and Family Services (“ODJFS”), which supervises Ohio’s
Medicaid Program, has contracted Carest&et®@DJFS’s Case Managent Agency (“CMA”)
for the Home and Community Based ServiceswataProgram (the “HCBS Waiver Prograni”).
As ODJFS'’s designated CMA, Carestar parfeicase management and care coordination
functions throughout Ohio for Medicaid recipieftsonsumers”) enrolleth the HCBS Waiver
Program. Moscardino Aff. Doc. 34-1, 11 2, 4, 10.)

Plaintiffs in this case were employby Carestar as case managers, whose duties
included “development and implementatiomuddical care plans and evaluations of the
appropriateness, quality and cost effectiwsnagf Medicaid and otheommunity services
provided to persons with chranillnesses or disabilities.'SeeAmend. Comp| Doc. 3, 15, 7, 9
and 11.) Carestar has clas=ifiits case managers as exempt from the compensation and
overtime protections of the Fair Labor Standards Act (“FLSA”).

1. Case Manager Qualifications and Job Duties

Carestar’'s Case Manager job descriptioscdbes the duties amdsponsibilities that
position as follows:

The Case Manager is responsible forgmmg case management services to the
consumer, including service coordinationyeation and referral; authorization of
services/changes; advocaagsisting the consumand team members with
problem-solving; the ongoing monitoring @dnsumer outcomes, health, safety,
eligibility and costs.

! President Gruber “has overall authority and reshilitgito direct the activities of the organizatiorGiuber Dep,

Doc. 29, 14:18-15:4), and all of his subordinatesasgmt his authority in their areas of responsibility.. 4t 15:5-

20). No one at Carestar “has more influence than [President Gruber] in setting compensation jebsls faok. at
29:10-15). No one at Carestar “has more control ovee®&tar’s financial affairs” than President Grubét. at
29:20-30:18). “When it comes to establishing CareStar’s budgets and financial targets”has more control

than [President Gruber].1d. at 33:13-18).

2 The Home and Community Based Services Waiver Prograkes services available to the Medicaid recipients so
that they may remain at their homes rather than bedlaamn institutional setting, such as a nursing facility.
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(Job DescriptionDoc. 29-6.) Carestar’s definitions ‘wase management” further describe the
role of its case managers as being: (1) a ligisdhose who can provideedical services (e.g.
persons practicing as nurseskocial services (e.g., persangually practicing as social
workers); and (2) a gate-keep&r screen out consumers whe @ot eligible for government-
funded service3.

Defendants assert that, in addition, case marsamust evaluatbe appropriateness of
medical and community services, the quality effdctiveness of these services, and determine
whether the services are being delivered tathesumers in accordance with their “All Service
Plans.” GeeWeed Aff Doc. 34-6, { 10see alsdrarrell Aff., Doc. 34-2, | 13%) Cases managed
by Carestar case managers can rdrgga a newborn on a respiratéo a child with autism, to
persons using wheelchairs, to thdezly suffering from dementiak-arrell Aff., Doc. 34-2, {1
16-18.)

Federal Medicaid regulations require tlddJFS assure that gfoviders under this

program meet the state licensared certification requirementdvioscardino Aff, Doc. 34-1. 1

* Carestar’s definitions of “case management,” are as follows:

Case Management Definition: An activity whiassists consumers in gaining access to other
Medicaid state plan or community services, ab asethe needed medical, social, educational and
other appropriate services; regardless of the funding source.

Case Management Definition #2: Monitoring the delivery of all services identified in the ASP [All
Services Plan]; periodic evaluation of the aonsr’s goals, objectives, and outcomes for ODJFS
[Ohio Department of Job and Family Services] HCBS [Home and Community Based Services]
Waiver; periodic redetermination of program #lifity; authorization of allowable changes in

amount, scope and duration of services, and assisting the consumer to access needed waiver and
other medical and social serviaegardless of funding source.

(Carestar PowerpointDoc. 29-7, 1-2.)

* Defendant’s description of the responsibilities of a caseager also seeks to cast the role as more care-oriented.
(See Farrell Aff Doc. 34-2, § 7) (describing the case manager posisdncluding “screening of referrals, intake,
assessment, care coordination and individualizedatanming, program eligibility determination, ongoing
monitoring of the appropriatenesssafrvices and the health and safetyhaf consumer, consumer and caregiver
education and support, and mgimg cost caps assigned to each indigldo assure program cost neutrality”).
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6.) In accordance witthat mandate, the Ohio Adminidtiree Code, 5101:3-45-01(K), defines a
Case Manager” as a “registered nurse (Risg¢nsed social worker (LSW) or licensed
independent social worker (LISW) emplayky the CMA who provides case management
services to consumers enrolledamODJFS — administered waivemd@scardino Aff, Doc. 34-

1, 1 11.) The Ohio Administrative Code imposes various educational requirements to obtain
these licensesSgeFarrell Aff., Doc. 34-2, 11 10 — 12) (detailiegucational requirements for
RN, LSW, and LISW licenses).

Carestar’s Case Manager job description lisewequires that case managers be licensed
in either nursing or social work. Carestgob description does not, however, require any
specific level of academic achievement in any specific disciplilod. DescriptionDoc. 29-6.)

In addition, licensed nurses employed as casegexs are prohibited from providing actual
hands-on nursing carés(uber Dep, Doc. 29, 116:11-15.)

Plaintiffs argue that the kndedge required to perform their jobs comes primarily from
Carestar training and on-the-job experience. Sipadlf, Plaintiffs present evidence that their
actions are dictated entirely by processesm#t in Carestar's Case Management Practice
Guidelines, Occurrence Reporting Form Manual, ahdraCarestar materialand that there is a
Carestar case managementmdor every situation.§ee Case Mgmt. Practice GuidelinBsc.
29-11;All Service Plan (“ASP”) InstructiondDoc. 29-12Supp. Cook AffDoc. 35-5.) Itis
undisputed that, upon hiring, Camstequires that its case mgess attend a three-week
orientation programWeed Aff Doc. 34-6, 1 19.) As part ofdtorientation training process,
case managers are trained in Carestar’s electreoiacding system, as well as in how to use the
various tools that Carestases to assess the acuity and needs of its consutdest.| 20;see

Gruber Dep, Doc. 29, 100:4-18Case Mgmt. Practice GuidelineBoc. 29-11ASP Instructions



Doc. 29-12.) In addition, Carestatilizes periodic “EducatioDays” to disseminate specific
information about Carestar and the Ohio Homee@Gaogram. Defendantssert that Carestar’s
training is not a substitute for specialiZzRN, LSW, or LISW knowledge, which Carestar
contends is necessary for case manageperform their primary dutiesweed Aff Doc. 34-6, |
15, 21.)

2. Case Manager Compensation

The facts of Carestar’'s compensation sydmnecase managers are not in dispute. Each
case manager is assigned a number of consumeases that he or she is responsible for
managing. Each case is assigned one of threy éevels depending upahe “needs/situation”
of that particular case. The acuity levels hameassociated point value ranging from 1.66 to 2.00
to 3.33. A case manager’s total caseload is datedrby totaling the point value of his or her
assigned cases.

Upon hiring, a case manager is given a dolldwmevéor each point in his or her caseload.
This amount is determined based upon tldévidual case manager’s educational level,
credentials (i.e., RN/LSW/LISW) and experen The Case Manager's compensation per pay
period is determined by adding up the total bemof points in hi®r her caseload and
multiplying that by the dollar value of the pointSegCase Manager Compensation Reyiew
Doc. 34-7.)

The compensation system pays case g@rsaan amount for each case managed,
regardless of the time expended in performing snahagement duties. As Plaintiffs point out,
Carestar’'s compensation system guidelines nowdlisceiss the amount of time expected to be

worked by case managers in performing their duties.



3. Carestar's Actions Related @ase Manager Classification

Defendants assert that, in classifying its cas@agers as exemfarestar relied in good
faith on a letter from its attorney. In 20@&ruber and Carestar's Human Resources Manager
attended a seminar in 2006 where the topissutised included exemptions under the FLSA.
Following this seminar, Gruber contacted an attorney to inquaefsgally about the
classification of its Case Manageespecially in light of thepoints-based compensation system.
Specifically, Gruber engaged attorney Markidtz, a former U. S. Department Of Labor
attorney, who had prosecuted employers for viahet of the Fair Labor Standards Act, for an
opinion. Gruber provided an ordéscription of the case mayss’ dutiesincluding the
requirement that the case manadexge valid licenses as either a Registered Nurse, Licensed
Social Worker, or Licensed Indapaent Social Worker, and the description of the points-based
compensation system. Katz was not given, nohdideview, any pertinent documents. Plaintiffs
highlight Gruber’s deposition tesiony indicating that he is n@ersonally knowledgeable about
case managers’ job duties.

Based on Gruber’s oral reggentations alone, on November 15, 2006, Katz issued an
opinion letter, which concludetiat Carestar case managers were “Learned Professionals”
exempt from the requirements specified iN2B.R. § 541.301. Katz also concluded that the
points-based compensation system was a “fes’baf payment as defined in 29 C.F.R.
541.605. Katz advised that, “In the future, | wouldgest on a quarterly bia that the company
performs an audit wherein asignated number of Case Managers and a designated number of
workweeks are ‘tested’ in order to determine chamge with the requirements set forth above.”

This audit appears to have been aimed at ampthiat Case Managers continued to receive the



minimum weekly rate necessary to qualifyaafee under 29 C.F.R. 541.605. Plaintiffs assert
that Carestar did not adquatédlow up on Katz's recommendations.
B. Procedural History

On August 2, 2011, Plaintiffs filed this cedltive action against Defendants Carestar and
Gruber, for unpaid wages and overtime in violatidthe Fair Labor Standards Act, 29 U.S.C. §
216(b), and Ohio Revised Code 88 4111.03 and 4111Admil, Doc. 1;Amend. ComplDoc.
3.) OnJanuary 12, 2012, Plaintiffs moved fassl certification pursuant to 29 U.S.C. § 216(b).
(Doc. 8.) On March 5, 2012, this Court enteaedagreed order certifying this case as a
collective action and permitting supervised notice to potential opt-in plaintiffs. (Doc. 9.)

On November 21, 2012, Plaintiffs filed a W for Partial Summary Judgment, (Doc.
33), and Defendants filed a Motion for Summauggment, (Doc. 34). Plaintiffs move this
Court to find that there exists genuine issue of material fagtchthat Plaintiffs are entitled to
judgment as a matter of law that: (1) Plaintdfe entitled to overtime compensation because
they are not exempt “Learned Professionals; Gajestar and its President, Thomas J. Gruber,
are liable as “employers” under the FLSA,; (3) Riidis’ overtime should be calculated at one
and one-half times their regulateawhich is their weekly eaimgs divided by their regularly
scheduled 40-hour workweek; and (4) Plaintiffs antitled to an amourgqual to their overtime
compensation in liquidated damages. Defendants oppose all elements of the motion. Defendants
move this Court to find that there exists no genissae of material fact and that Defendants are
entitled to judgment as a matter of law thélt) Plaintiffs are “Learng Professionals” exempt
from FLSA overtime requiremesit(2) in the event Plaintiffs are non-exempt, Defendants’
violation was not “willful”; and (3) in the event Plaintiffare non-exempt, liquidated damages

should not be awarded. These matters havebemm fully briefed. Oral argument on the



parties’ cross-motions for sumary judgment was held on August 19, 2013. These matters are
therefore ripe for review.
1. STANDARD OF REVIEW

Summary judgment is proper if there is nogi@e issue of material fact and the movant
is entitled to judgment as a matter of law. FedCR. P. 56(c). A fact is material if proof of
that fact would establish one of the elemaita claim and would affect the application of
governing law to the rights of the partidsendall v. Hoover C.751 F.2d 171, 174 (6th Cir.
1984) (citingJohnson v. Soulis, Wy&@42 P.2d 867, 872 (1975)).

A movant for summary judgmé meets its initial burderby ‘showing’-that is, pointing
out to the district court-that there is arsabce of evidence to support the nonmoving party's
case.”Dixon v. Andersom28 F.2d 212, 216 n. 5 (6th Cir.1991) (citidglotex Corp. v. Catrett
477 U.S. 317, 324-25 (1986)). “At that pointg thon-movant ‘must set forth specific facts
showing that there is a genuine issue for triald” (quoting Fed. R. Civ. P. 56(é)nderson v.
Liberty Lobby, Inc.477 U.S. 242, 250 (1986)). It is not, haxeg the role ofhe trial court to
“resolve factual disputes by weiglg conflicting evidence because it is the jury's role to assess
the probative value dhe evidence.Kraus v. Sobel Corrugated Containers, r&l5 F.2d 227,
230 (6th Cir. 1990jciting Stone v. William Beaumont Hosp82 F.2d 609, 615 n. 5 (6th Cir.
1986);Kennett-Murray Corp. v. Boné22 F.2d 887, 892 (5th Cir. 1980)). “All evidence and
reasonable inferences ‘must be viewed inlitiig most favorable to the party opposing the
motion.” Pucci 628 F.3d at 759 (citinglatsushita Elec. Indus.cCv. Zenith Radio Corp475

U.S. 574, 587 (1986)).



1. LAW AND ANALYSIS

The Fair Labor Standards Act (“FLSA”) “gerally requires covered employers to pay
minimum wages and overtime compensation for safinvork exceeding 40 in a workweek at a
rate of one and one-half times @mployee's regular rate of payLewis v. Huntington Nat'l
Bank 838 F.Supp.2d 703 (S.D. Ohio 2012) (citingl2$.C. 8§88 206(a), 207(a)(1)). Exempt
from the minimum wage and overtime compeéiasaprovisions of the FLSA, however, are any
employees who are employed in a “bona fidgrofessional capacity.” 29 U.S.C. § 213(a)(1).
Any employees who qualify as professionally epgntherefore, are not entitled to overtime
compensation under the FLSA.

Ohio’s Minimum Fair Wagé&tandards Act sets forth the same general requirement,
subject to the exemptions set forth in the FLSA:

An employer shall pay an employee for overtime at a wage rate of one and one-

half times the employee's wage rate for hours worked in excess of forty hours in

one workweek, in the manner and methods provided in and subject to the

exemptions of section 7 and section 13h&f “Fair Labor Standards Act of 1938,”

... 29 U.S.C.A. 207, 213, as amended.
Ohio Rev. Code § 4111.03(A9¢e Viciedo v. New Horizo@mputer Learning Ctr. of
Columbus, Ltd.246 F. Supp. 2d 886, 900 (S.D. Ohio 2003)thesSixth Circuit has explained,
“[tlhe employer has the burden of proving thatemployee satisfies any exemptions under the
FLSA, and exemptions under the FLSA are narrowly construed against the emgibyetl'v.
University Hospitals Home Care Servic@36 F.3d 832, 837 (6th Cir. 2002).

A. Whether Plaintiffs Are Exgahas “Learned Professionals”

Defendants assert that Plaiist qualify for the “learned professional” exemption from

the FLSA’s overtime payment requiremenBepartment of Labor (“DOL”) regulation



construing and enforcing the FLSA refine tierm “employee employed in a bona fide
professional capacity” to mean any employee:

(1) Compensated on a salary or fee basis at a rate of not less than $455 per week
... exclusive of board, lodgingy other facilities; and

(2) Whose primary duty is ¢hperformance of work:
(i) Requiring knowledge of an advancegge in a field of science or learning
customarily acquired by a parlged course of specializedellectual instruction;

or

(i) Requiring invention, imagination, origatity or talent ina recognized field of
artistic or creative endeavor.

29 C.F.R. § 541.300.

1. Whether Plaintiffs are @apensated on a “Fee Basis”

To qualify for the “learned professiofi@xemption, Plaintiffs must first be
“[clompensatedn a salary or fee bas#t a rate of not less th&455 per week....” 29 C.F.R. §
541.300(a)(1) (emphasis addéd)efendants concede that C&éanagers are not compensated
on a “salary basis,” but rather assert thaly are compensated on a “fee basis.” The DOL
regulation on “fee basis” compensation, explains:

An employee will be considered to be paita “fee basis” within the meaning of
these regulations if the employee is padagreed sum for a single job regardless

of the time required for its completion. These payments resemble piecework
payments with the important distinctioratlgenerally a “fee” is paid for the kind

of job that is unique rathdinan for a series of jobspeated an indmite number

of times and for which payment on an identical basis is made over and over again.
Payments based on the number airismr days worked and not on the
accomplishment of a given single task arecutsidered payments on a fee basis.

29 C.F.R. 541.605(a).

> None of the Plaintiffs claim thatéir compensation was less than $455.00 per week. Based upon the dollar value
of Plaintiffs’ points, weekly compensation of less than $455.00 could only occur with a very small case load which
is not at issue in this case.
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Defendants rely oRazekas v. Cleveland Clinic Fourtaa Health Care Ventures, Inc
204 F.3d 673 (6th Cir. 2000), to argue that Gmecase managers are compensated on a “fee
basis.” InFazekasthe Sixth Circuit considered whetleartain home health nurses were paid
on a fee basis for the purposes & BLSA'’s “professional” exemptionSee idat 675-79. The
Fazekaglaintiffs were compensatexh a per-visit basis, regardkof the time spent on each
home health visit. Although the nurses performedtiple tasks within &ingle visit, including
case management and care coordination taséds\an expended some time outside consumers’
homes on “attendant transportation and admiriggaluties,” all such tasks were “connected
with the actual visits themselvesd. at 675.Thus, while the nursesften provided ongoing
treatments and implemented ongoing care planstbeerourse of multiple visits, such services
were divisible in to discreteomponents (i.e., the individualsit), and compensated as such.
Accordingly, the disputed matter Kazekasvasnot whether the nurses were compensated for
performing a “single job,” but rather whethesach job was “unique” and, therefore, unlike
“piecework payments.ld. at 676. Analogizing a home heatthtrse to “a singer, who may, after
all, perform the same song or set of songs androver again during a series of performances,
or ... an illustrator, who masgimilarly repeat the same drangs or set of drawings as
necessary,id. at 679, the Court determined that each home health visit was indeed unique.
Because this was consistent witlk ttontrolling DOL opinion on the matteseeid. at 676-678,
the Court concluded that home health nupsed on a per-visit basis were professionals
compensated on a fee basis #metefore FLSA-exempt.

Here, in contrast, throughout a two-weely period, case managers perform multiple
individual tasks in connectionith a particular consumer, Wi cannot be linked back to a

single discrete job like a visi, performance, or a project. Indeed, the pay-period does not
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correlate with a discreteet of tasks or goalsCase Mgmt. Practice Guidelinddoc. 29-11, 2-4;
Bowman Aff Doc. 33-1, 1 5 (“The points system used to compensate me was not based on my
completion of any single task. Rather, thisnp@nsation system required | provide consumers
with a series of services which were repeatethdefinite number of times per year based on the
consumer’s particular needs.gpok Aff, Doc. 33-2, 1 5 (same§ildow Aff Doc. 33-3,
5(same)Kurtz Aff, Doc. 33-4, 1 5(samepotelicki Aff, Doc. 33-5, { 5(same$teele Aff Doc.
33-6,  5(same)). Rather, Care'st&ase Management Practice Guidelines identifies numerous
ongoing duties, such as periodic reevaluateom$ a number of requuecontacts with the
consumer during the first and subsequent six month periédse(Mgmt. Practice Guidelines
Doc. 29-11seealsoJob DescriptionDoc. 29-5 (“The Case Manage responsible for on-going
case management services to the consunauding ... the on-going monitoring of consumer
outcomes, health, safety, eligibility and costs>"Jhus, unlike a nurse’s home health visits, a
singer’s performances, or an illustrator’'s days, the on-going work done by case managers in
connection with a case cannotreeuced a series of two-weeka “single job[s].” Therefore,

the only basis for delineating and distinguishilage managers’ unit of compensation is the
duration of the pay period. A3OL regulations make plain, hawer, “[p]Jayments based on the
number of hours or days worked and not anabcomplishment of awgn single task are not

considered payments on a fee basis.” 29 C.F.R. § 541.6@g @star’s case manager

® Carestar’s President confirmed the ongoinireaof a Case Manager’s duties as follows:
A. Case management is | would call it a circular process or a continuing process....
Q. All right. And that just keeps going and going, as long as they’re in the program?
A. Yes.

(Gruber Dep, Doc. 29, 87:21-88:7.)

In addition, Carestar’s former ®ictor of Program Manager stated:
Q. Would you agree that a case manager perftrese basic fundamentals of the job over and
over again for a customer as long as they have them...?
A. Yes. | mean | think as long as a consumesssigned to a case manager, they're constantly
assessing and adjusting the service plan and linking to other services and the things that are
mentioned [in Carestar’'s Case Management Manual].

(Shrider Dep, Doc. 30, 29:10-19.)
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compensation system thus fails to meet the D@E®nition of a “fee basis” of payment as a
matter of law.

Because Case Managers are not compeahsata “salary or fee” basis, they cannot
satisfy the requirements for a “pref@onal” exemption under the FLS&Aee29 C.F.R. 8
541.300(a)(1). Accordingly, this alone is suféiot to grant Plaintiffs’ Motion for Partial
Summary Judgment with respégtCarestar’s misclassificatiaf its Case Managers as
“exempt” employees.

2. Plaintiffs’ Primary Duties

To qualify for a “learned professional” emption under 29 U.S.C. § 213(a)(1), DOL
regulations also require that an employee’styany duty [be] the performance of work ... (i)
[rlequiring knowledge of an advanced type ineddiof science or leanng customarily acquired
by a prolonged course of spaiized intellectual instruon.” 29 C.F.R. § 541.300(a)(2)(i).
Thus even ifarguendg Plaintiffs were compensated on a basis, they are not be exempt as
“learned professionals” unless Defendantsalan make the above showing as to case

L1

managers’ “primary duty.”
According to Department of Labor regulatiottsis “primary duty” test includes three
elements:

(1) The employee must perform waequiring advanced knowledge;

” FLSA regulations define “primary duty” to mean:

the principal, main, major or most important duty that the employee performs. Determination of a
employee's primary duty must be based on all the facts in a particular case, with the major
emphasis on the character of #mployee's job as a whole. Fasttw consider when determining

the primary duty of an employee include, bt aot limited to, the relative importance of the

exempt duties as compared with other types of duties; the amount of time spent performing
exempt work; the employee's relative freedom from direct supervision; and the relationship
between the employee's salary and the wages paid to other employees for the kind of nonexempt
work performed by the employee.

29 C.F.R. § 541.700(a).
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(2) The advanced knowledge must baifield of science or learnirfgand

(3) The advanced knowledge must betomarily acquired by a prolonged course

of specialized intellectual instructidn.

29 C.F.R. § 541.301(a).

Plaintiffs argue that, becau€arestar’s licensure requiremealoes not require a specific
level of academic achievement (e.g., associatejsege bachelor’'s degree, etc.) in a specific
discipline, case management cannot nquire “advanced knowledge ... acquired by a
prolonged course of specializedellectual instruction.” 29 €.R. 8 541.301(a)(3). To support
this premise, Plaintiffs rely owhite v. Murtis M. Taylor Multi-Service Centéi88 Ohio App.3d

409 (Ohio App. 8th Dist. 2010), a case in which thertconsidered a socigb description that

did not require any specific academic degibitefound that the lack aduch a requirement

8 FLSA regulations define “field of science or learning” as follows:

The phrase “field of science or learning” includes the traditional professions of law, medicine,
theology, accounting, acttial computation, engineering, aitgcture, teaching, various types of
physical, chemical anddibgical sciences, pharmacy and other similar occupations that have a
recognized professional status as distinguishat the mechanical arts or skilled trades where in
some instances the knowledge is of a fairly aded type, but is not in a field of science or
learning.

29 C.F.R. § 541.301(c).
° FLSA regulations define “customarily acquired by a prolonged course of specialized intellectual instruction” as
follows:

(d) The phrase “customarily acquired by a prolongmatse of specialized intellectual instruction”
restricts the exemption to pexfsions where specialized aeatic training is a standard

prerequisite for entrance into the professiore bhst prima facie evidence that an employee

meets this requirement is possession of tipeapiate academic degrd¢owever, the word
“customarily” means that the exetigm is also available to employees in such professions who
have substantially the same knowledge level and perform substantially the same work as the
degreed employees, but who attained the advanced knowledge through a combination of work
experience and intellectual instruction. Thus, for example, the learned professional exemption is
available to the occasional lawyer who has rawtegto law school, or the occasional chemist who

is not the possessor of a degree in chemistryeyer, the learned professional exemption is not
available for occupations that customarily may be performed with only the general knowledge
acquired by an academic degree in any field, Wwithwledge acquired thogh an apprenticeship,

or with training in the performance of routinemta, manual, mechanical or physical processes.

The learned professional exemption also does not apply to occupations in which most employees
have acquired their skill by experience rather than by advanced specialized intellectual instruction.

29 C.F.R. § 541.301(d).
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indicated that the positiondlnot “require” advanced kndedge, explaining: “The job
description assumes that indivads of various educational and work backgrounds could serve in
the C[ommunity] S[upport] S[pecialist] 1 postioSuch a vague description does not merit the
type of specialized knowledge required of a learned professiddaht 419. The facts &Vhite
however, indicate that the job description reqiimeerely “[sJome coursework in social work,
counseling, psychology, or relatdciplines beyond high school,” but not licensure or “even an
associate’s degredd. at 417. Thuswhitedoes not speak to whetheposition can be said to
require “advanced knowledge ... acquired by agrgéd course of specialized intellectual
instruction” when a variety different types of prolonged spialized study can qualify an
individual for the job.

The casesub judiceis very different. It is undisputdfiat the Ohio Administrative Code,
5101:3-45-01(K), requires the licemewf case managers in eithrerrsing or social work, and
that Carestar imposes the same licensure requiremeatlo® DescriptionDoc. 29-6
(“Quialifications: Licensed Social Worker, Licensidependent Social Wier or Registered
Nurse”). Moreover, there is no question each syph of licensure requires its own prolonged
course of specializeidtellectual study® Plaintiffs do not dispute &t nursing and social work

are “fields of science or learning*”

1% As Plaintiffs correctly point out, many skilled jobs requrstate license but do not require a prolonged course of
specialized intellectual studgee, e.g29 C.F.R. 541.301(e)(2) (stating liced practical nurses are not learned
professionals).
u Plaintiffs do argue that, because Carestar’s licemsgpgirement does not require at least a bachelor’s
degree, Carestar’'s case managers cannot nlifiyqoathe “learned professional” exemptiorfsdeCarestar New
Employee InformatigrDoc. 29-9 (evincing that several Case Managers were hired with only Bachelor's degrees in
Social Work, and one was hiredtlvonly an Associate’s degreage alsaCase Manager Compensation Rubric
Doc. 29-4 (explicitly contemplating lges with only Associate’s degrees)).

In support of this proposition, Plaintiffs cite a D©finion letter in which states that: “Work which can be
performed by employees with education and training which is less than that requadshtdelor’'s degree would
not be work of a bona fide professional level within the meaning of the regulations.” Departinabor Opinion
Letter, 2001 WL 1558745 (January 24, 2001). As Defendants correctly point out, however, in the 2004 Preamble to
the revised Section 541.301, the D&plicitly changed its position regand the significance of a four-year
degree, and stated that employeesqalify for the learned professionalemption “if they either possess the
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Case managers are not, however, working aseawsas social workers in the traditional
sensé? The question, then, is the extent to whiase managers’ primadyties actually require
the advanced knowledge acquired through nursingaalseork training. If Plaintiffs’ primary
duties require only general case managemenvlauge acquired througBarestar’s in-house
training sessions and on-the-job experience, thase management” would constitute a “skilled
trade where ... the [required] knowledigeof a fairly advanced typgbut is not in a field of
science or learning.” 29 C.F.B.541.301(c). In contrast, if &htiffs’ primary duties require
knowledge gained through their advanced coursésining in nursingr social work, this
would satisfy the “primary duty” requiremeof the “learned professional” exemptioBee29
C.F.R. 8 541.300(a)(2)(i).

Plaintiffs argue Carestar's Case Manggé description acknowledges that someone
with no social work knowledge (such as asg)ror someone with no nursing knowledge (such
as a social worker) can do the job. This oversitap: it is entirely pausible that nursing and
social work instruction might have common elements, the knowledge of which is necessary to

perform the work of a case manager. Nor is it dispositive that Carestar’'s Case Manager job

requisite advanced degree or ‘have substantially the same knowledganigpetform substantially the same work
as the degreed employees, but who attained the advanced knowledge through a combinatioexpferience and
intellectual instruction.” 69 Fed.Reg. 22150 (emphasis in original).

Moreover, there is binding Sixth I€uit precedent that adopts the latter position with respect to the
significance of bachelor’s degrees ie thearned professnal” analysis. IrRutlin v. Prime Succession, In220
F.3d 737 (6th Cir.2000), the Sixth Circuit hélcht a licensed funeral director was a leanmexdessional despite the
absence of a college degree requirement. “As a funeral director and embalmer, plaintiff had to become licensed by
the state. In order to become licensed, plaintiff had topbete a year of mortuary science school and two years of
college . .. .1d. at 742. The court concluded that a funeral direwias required to “complete a specialized course
of instruction directly related to his primary duty of efnfiag human remains” and spécally stated that “[t]he
FLSA regulations do not require that an exempt professional hold a bachelor’s degrdeutlin, 220 F.3d at 742.
Accordingly, here, in light of Carestar’s licensure requieat, the fact that a bachelor’s degree is not requirement
for Carestar’s case managers does not resolve the question of whether Plaintiffs’ primary dutiefepnadify t
“learned professionals” under the FLSA regulations.
2|ndeed, in their capacity as case managers, even registered nurses are prohibited from providimgriuasics
care. GeeGruber Dep, Doc. 29, 116:11-15 (“Q. And do you know if CareStar case managers can provide nursing
care even if they're licensed? A. No, absolutely noth&ltds-on care at any time yamay, shape or form.”)).
13 Case management knowledge is not obtained at the high schooSkes29. C.F.R. § 541.301(b). (“Advanced
knowledge cannot be attained at the high school level.”).
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description does not list any spegchursing or social work reensibilities. The question is
whether, in practice, a job’siprary duties require an employteutilize qualifying advanced
knowledge, or particular skillsdened through prolonged specializetkllectual instruction; the
law does not require a job descriptim refer specifically to sudknowledge or skills in order to
satisfy the “primary duty” test.

At its core, the question of whether nursorgsocial work trating is functionally
required to perform a case manager’s primary dugguires an intenselgct-based inquiry.
See?29 C.F.R. 8§ 541.700(a) (“Determination of anpdoyee's primary duty must be based on all
the facts in a particular caseitvthe major emphasis on the character of the employee's job as a
whole.”). A review of the recorceviews a genuine dispute mofterial fact on this point.

Indeed, Defendants offer various affidavinighlighting the relevance of these
professional licenses to Plaiffd’ case management wotksuggesting that — particularly with
respect to consumers with complex diagnosesnamitiple chronic conditions — case managers
use critical thinking skills and medical asdcial work knowledge acquired during their
professional training Rarrell Aff., Doc. 34-2, 1 15, 17.) Plaintiftunter with evidence that
Carestar’s practice guidelinestaiéa course of action for eveecpntingency, anthat Carestar
actively trains its case managers in how toamesumer assessment tools, coordinate services

for consumers with different diagnoses aodditions, and addresslverse incidentsSge Case

“The ODJFS Bureau Chief in charge of the Medicaid Waiver Program offered an Affidavit in support of
Defendant’s Motion for Summary Judgment stating,

The primary reason the case managers are relfoifee registered nurses, licensed social

workers, or licensed independeaatcial workers is that the required case management functions

involve intellectual work requiring discretion and judgment; thus, advanced specialized

knowledge is needed.
(Moscardino Aff, Doc. 34-1, 1 12.)

Carestar’s Director of Clinical Services, who Igealtimate responsibility for the Case Managers, also
submitted an affidavit in support of Defendants’ Mat&iating: “Without those professional licenses and
specialized intellectual instructions required to gain and to hold such licenses, case managersumablée be
perform their duties.”Karrell Aff., Doc. 34-2, 1 9.)
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Mgmt. Practice GuidelinePoc. 29-11All Service Plan (“ASP”) Instructiondoc. 29-12;
Supp. Cook AffDoc. 35-5.) This knowledge, combihwith on-the-jolexperience, is —
according Plaintiffs’ affidavit evidence — far more relevant to the performance of case
management duties than knowledge acquirealith social work and/or nursing training.
Bowman Aff Doc. 33-1Cook Aff, Doc. 33-2Gildow Aff Doc. 33-3Kurtz Aff, Doc. 33-4;
Potelicki Aff, Doc. 33-5Steele Aff Doc. 33-6.

Defendants rejoin that case managers’ eésdeimowledge of how tinterview and make
observations as part of the home care assgggonocess is derideghrough their prior
professional trainingWeed Aff Doc. 34-6, 11 16 and 17.) Plaintiffs parry with evidence that
Carestar does train its case manageessessment and interviewin§egé Supp. Cook Afboc.
35-5, 1 2.) Defendants argue that case grsa— who are “mandated reporters” legally
obligated to report abuse, negleamid exploitation — learn how sp&ich situations as part of
their licensure.\Weed Aff Doc. 34-6, {1 16 and 17.) Plaintiffeesent contrary evidence that
Carestar trains its case manag@ their reporting dutiesS(pp. Cook AffDoc. 35-5, {1 3-7.)
Likewise, although Carestar’s Pidsnt acknowledges a long list cdise manager qualifications
and responsibilities that would not be custdiparbtained through a prolonged and specialized
academic course of studythe relative primacy of those quatiitions and responsibilities is in

dispute.

> These items include:

e 12 months experience in the home and community-bsesmites environment within the past 5 years.

e Integrity, self-discipline, with the ability to woikdependently within specific case manager practice
guidelines.

o Effective oral and written commuzation skills with attention to detail in assessment and in
documentation.

e Effective interpersonal skills with respect fohets including consumers, coworkers and other
professionals within a diverse work environment.

e Ability to learn48 to conduct health andedg, social and environmental assessments.

o Knowledge of human behavior and family dynamics.
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Based on the record outlined abpites not appropriate for hCourt to decide at this
juncture whether Plaintiffs’ primary duties aseasanagers require advanced nursing and social
work knowledge. At the summary judgment stagss, iitot the role of thé&ial court to resolve
disputes by weighing the conflictingidence — that is a job for the juigraus 915 F.2d at 230
Accordingly, even had Plaintiffs not establidi@efendants’ failure to satisfy the “fee-basis”
requirementsees§ Ill.A.1., supra, this genuine disputernéterial fact as t®laintiffs’ primary
duties would preclude the grant ohsmary judgment for Defendants.

Based on the foregoing, the Court finds tRktintiffs’ are not exempt “learned
professionals” under the FLSA, asnatter of law. Thus, with respt to “learned professional’
exemption, Plaintiffs’ Motiorfor Summary Judgment GRANTED, and Defendant’s Motion is

DENIED.

o Ability to effectively prioritize multiple tasks to asmplish work in compliance with CareStar identified
priorities and standards.

o Demonstrates strong critical thinking, problenvsw skills and flexibility in relationship to job

requirements.

Computer skills sufficient to enter consumer information electronically and use.

CareStars website and email, i.e., faijaitity with Microsoft Office programs.

Understand and comply with CareStar Policies and Procedures.

Maintains knowledge of Medicare, third party payers and community resources.

Maintains knowledge of the Americans with Disabilities Act. Informs designated

CareStar personnel of new or revised community resource and/or provider

information for incorporating into CareStar databasgluding but not limited to housing, nutrition, mental

health, social service and dieal and dental services.

e Maintains knowledge of the Ohio Home Care Rules and Medicaid State Plan.

o Periodically re-determines the consumers’ eligibiliteompliance with applicable standards for content
and timeliness.

¢ Documents all consumer and case-related contadtsegrventions in the consumer’s communication
notes per agency policy, including standards of content and timeliness. Completes disenrollment,
Temporary Nursing Home
Stays and other forms according to establishedftames and according to established processes.

e Ensures consumers receive educatiomcerning their rights and respdaibiies, and when applicable, are
provided notice of due process Hearing Rights. Assists supervisor in preparationifayshasrequested.

e Attends orientation, trainings, in-services, consumer care conferences, and staff meetings as determined by
Supervisors.

Gruber Dep., Ex. 11A.
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B. Whether President Gruber is Liable as an “Employer”

In addition to proceeding against Carestaajriiffs have named Carestar’s President,
Guber, as a co-defendant, on the theory thabdés an “employer” under the FLSA. The FLSA,
29 U.S.C. § 203(d), defines an “employer” to incltidey person acting dirdg or indirectly in
the interest of an employer relation to an employeeSee Dole v. Elliott Travel & Tours, Inc
942 F.2d 962, 965 (6th Cir. 1991). More than oneplayer’ can be simultaneously responsible
for FLSA obligations.Id. “The remedial purposes of the $A require the courts to define
‘employer’ more broadly than the term wdudde interpreted in traditional common law
applications.” Id. (quotingMcLaughlin v. Seafood, InB67 F.2d 875, 877 (5th Cir. 1989) (per
curiam)). The question of “[w]he#in a party is an employer withthe meaning of the FLSA is a
legal determination.Id. (citing Patel v. Wargo803 F.2d 632, 634 (11th Cir. 198&)rr v.

Strong Detective Agency, In€87 F.2d 1205, 1206 (7th Cir. 198B8pnovan v. Brandel/36
F.2d 1114, 1116 (6th Cir. 1984)).
The Sixth Circuit has held that “the testi® applied in determing whether a person is

an ‘employer’ responsible for BA obligations is one of ‘@nomic reality,” rather than
“common law concepts of agency'S. Department of Labor v. Cole Enterprises,,|62.F.3d
775, 778 (6th Cir. 1995) (quotirteegley v. Higgins19 F.3d 1126, 1131 (6th Cir. 1994grt.
denied,513 U.S. 875)Dole, 942 F.2d at 965. Under this “economic reality” test, “a corporate
officer who has operational control of the corpimnals covered enterprise is an ‘employer’ under
FLSA, along with the corporation itselfCole, 62 F.3d at 778 (citingegley,19 F.3d at 1131).
More specifically, “[ojnewho is the chief executive officer of a corporation, has a significant

ownership interest in it, controls significanhttions of the businesand determines salaries

and makes hiring decisions has operationalroband qualifies as an ‘employer’ for the
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purposes of FLSAd.; see also Dolgd42 F.2d at 965 (“corporatdficers with a significant
ownership interest who had operational contraighificant aspects of éhcorporation's day to
day functions, including compensation of eoyges, and who personally made decisions to
continue operations despite financial agitg during the period of non-payment” were
employers under the FLSA). In determining wheth@arty is an employer, “[n]o one factor is
dispositive; rather, it is incumbent upon tleaids to transcend traditional concepts of the
employer-employee relationship and assess the ecomeatities presented by the facts of each
case.”Dole, 942 F.2d at 965 (quotirigonovan v. Sabine Irrigation Cd95 F.2d 190, 195 (5th
Cir.), cert. denied463 U.S. 1207 (1983)).

Here, Gruber is Carestar’s chief corperafficer (President), and owns 11% of
Carestar’s sharesG(uber Dep, Doc. 29, 9:9-13.) In addition, Gruber owns shares of Carestar
stock through its Employee Stock Ownership Plan, which owns the remaining 89% of Carestar.
(Id. at 10:1-22)Although this in itselfis not dispositivesee Cole62 F.3d at 778 (corporate
officer held personally liable owdes0% interest in the corporati), the evidence indicates that
Gruber exerted operational coritower the company and its yi#o-day functions. As Gruber
testified at his deposition, he “has overall auitlyand responsibility talirect the activities of
the organization,”ifl. at 14:18-15:4), and all ¢fis subordinates represent his authority in their
areas of responsibilityld. at 15:5-20.) Furthermore, no oneCatrestar “has more influence than
[Gruber] in setting compensation levels for job&yl! @t 29:10-15). Similarly, Gruber testified
that no one at Carestar “hasmaontrol over CareStar’s financial affairs” than himsédf. &t.
29:20-30:18.) Finally, he testified that, “[wh]drcomes to establishing CareStar’s budgets and
financial targets,” no one “hasore control than [Gruber].Iq. at 33:13-18). Although, Gruber

testified is not specifically invekd in the hiring of the Case Magexs or their supervisors, the
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overall “economic reality” of Carestar is suclatlGruber is legally an “employer” responsible
for Carestar’'s FLSA obligationdole, 942 F.2d at 965 (“Whether a party is an employer within
the meaning of the FLSA is a legal determination.”).
In light of the above, Plaintif§ Motion for Summary Judgment@&RANTED with
respect to Grubers’ liabilitior the misclassification of Carestar’'s case managers.
C. Damages

1. Calculation of Overtime Compensation

Because Plaintiffs were misclassified as egeemployees, they are entitled to overtime
compensation in accordance with 29 U.S.C. 207(a) and the DOL’s overtime regulations at 29
C.F.R. Part 778. According to FLSA regulations, Plaintiffs’ overtime compensation should be
calculated as follows:

[The FLSA] requires the payment of atimme compensation for hours worked in

excess of the applicable maximum houendard at a rate not less than one and

one-half times the regular rate. The overtnae, like the regular rate, is a rate

per hour Whereemployees are paid on some basis other than an hourlythate

regular rate is derived, as previbusxplained, by dividing the total

compensation (except statutory exclusjdmsthe total hours of work for which

the payment is made.

29 C.F.R. § 778.308 (emphasis add&t).

Here, it is undisputed that Paiffs “are paid on some basother than an hourly rate,”
namely Carestar’s points-based compensatioesysthus, in determining the “regular rate,”
the Court divides the total compensation in amggipay period “by the total hours of work for

which the payment is made,” consistent with language of 29 C.F.R. § 778.308. Plaintiffs urge

this Court to interpret the terftotal hours of work for which the payment is made” to mean the

!¢ Defendants also argue that Plaintiffgertime compensation should be cadtet! pursuant to the “pieceworker”
overtime standard set forth in 29 C.F.R. 778.111. As this Court explained above, however, iz davork is
not divisible into “single jobs” such as those done by a piece woBexs29 C.F.R. § 541.605(a). Accordingly, the
pieceworker overtime compensatistandard does not apply.
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hours Plaintiffs knew they were scheduleavtrk. Defendants, however, citing 29 C.F.R. 8
778.109, argue that that divisor tbie purposes of determining tfregular rate” can only mean
“the total number of houractuallyworked by [the employee] in that workweek for which such
compensation was paid”(Emphasis added).

The relevant case law supports Plaintiffs’ rptetation that “total hours of work for
which the payment is made” can mean the howsRhaintiffs knew they were scheduled to
work. Thus, inFegley v. Higgins19 F.3d 1126, 1129-30 (6th Cir. 199#)e Sixth Circuit held
that the divisor for the purposes of determiniing “regular rate” was ehregular work schedule
of which the employee was awaraddrad agreed: 56 hours per wedee alsd®rennan v.

Valley Towing Cq 515 F.2d 100, 106 (9th Cir. 1975) (heoldithat the divisor was the number
of hours in the “scheduled workweekNtumbower v. Callicott526 F.2d 1183, 1187 (8th Cir.
1975) (“[A]bsent explicit proof o& mutual agreement for a ratiepay capable of delineation in
hourly terms, the court must infer that the ‘reguiate’ is substantially that calculated by
dividing the total weekly compeation by the number of hourshecluled in the workweek.”).

Plaintiffs have provided evahce that there was no general agreement or clear general
communication putting Case Manag®n notice that compensation did not correspond to a 40
hour work week. Plaintiffs thefore argue that, in the abseraf any such agreement or
understanding between Carestar and its G&m®agers, the divisdor the purposes of

determining the “regular rate” should be 4Bee Brantley v. Inspectorate Am. Cog21 F.

" This is a reference to, 29 C.F&778.109, which states in full:
The “regular rate” under the Act is a rate per hour. The Act does not require employers to
compensate employees on an hourly rate bags;dhrnings may be determined on a piece-rate,
salary, commission, or other basis, but in such case the overtime compensation due ®esmploy
must be computed on the basis of the hourlydatared therefrom and, therefore, it is necessary
to compute the regular hourly rate of sechployees during each vkoveek, with certain
statutory exceptions discussed in §8 778.400 through 778.421. The regular hourly rate of pay of an
employee is determined by dividing his total remuneration for employment (except statutory
exclusions) in any workweek by the total number of hours actually worked by him in that
workweek for which such compensation was paid.
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Supp. 2d 879, 894 (S.D. Tex. 2011) (divisor not dbause Plaintiffs “on notice that their non-
overtime compensation did not correspond to aclr work week”). Nevertheless, the Court
finds that there is a digpe of material fact as to the number of hours per week Plaintiffs were
aware they would be workingeeFegley 19 F.3d at 1129-30 (divisor is the number of hours per
week plaintiff was aware he walibe working). This number, to be determined by a factfinder,
will serve as the divisor for the purposes of determining the Plaintiffs’ “regular rate.” Plaintiff's
overtime compensation for hours worked in acoégsrty hours per week is one and one-half
times that regular rate. 29 C.F.R. § 778.308.

Based on the above, Plaintiffs’ Motion for Summary JudgmddEiN| ED with respect
to the calculation of overtime compensation.

2. Whether Plaintiffs are Htled to Liguidated Damages

The FLSA provides for liquidated damagesmamount equal to the Plaintiffs’ actual
damages. 29 U.S.C. § 216(b). Under the Poot&tortal Act, however, the court may, in its
discretion, determine that an award glidated damages is improper under certain
circumstances:

[1]f the employer shows to the satisfactioithe court that the act or omission

giving rise to such action was in good faéthd that he had reasonable grounds for

believing that his act or assion was not a violation of the Fair Labor Standards

Act of 1938, as amended, the courtyma its sound discretion, award no

liquidated damages....

29 U.S.C. § 260. Under this provision, “an employeist demonstrate that its conduct was both
in good faith and reasonable for the court ttedaine that liquidated damages are improper.”

Viciedo v. New Horizons Computeearning Ctr. of Columbus, Ltd246 F. Supp. 2d 886, 906

(S.D. Ohio 2003). Federal courts “have determitiad an employer acts in good faith so as to
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justify denying liquidated damageavhen the employer relies orpresentations or decisions of
the DOL [Department of Labor] that the ployer's conduct does not violate the FLSH.”

Here, Defendants assert thia¢y solicited and relieth good faith on Katz’s opinion
letter regarding case managtassification. Although such attorney letter is not a
“representations or decisions of the DOL,” this does not preclude Defendants from asserting a
“good faith” defense as a matter of laBee Featsent v. City of Youngsto®@ F.3d 900 (6th
Cir. 1995) (seeking advice of counsel and follegvthat advice may result in a denial of
liquidated damagespMartin v. Indiana & Michigan Power C9.381 F.3d 574, 584 (6th Cir.

2004) (good faith and reasonable groundsabel established lihe employer by taking
affirmative steps to ascertain the Act’s requirements).

Nevertheless, Plaintiffs have presented ewddahat Defendants solicited Katz's legal
opinion from Katz based only on @ver’s oral representationsttie roles, responsibilities and
compensation of case managers. It is undisputed that Katz reviewed no documents and spoke to
no other Carestar representasiv@her than Gruber in prefrag his opinion, and Gruber was
fully aware that this was the case. MoreoWaintiffs have presded evidence that Gruber
himself concedes that he has no personal keaye of case managers’ actual job duties.
Construing the facts in the light most favoratoléhe non-moving party, a reasonable jury could
find that Defendants’ purported “grounds fotibeing that [their] acbr omission was not a
violation of the FLSA” were not, in fact, reasable. Accordingly, there remains a dispute of
material fact that precludes summary judgtrfeneither party on the question of whether

Plaintiffs are entitled to liquidated damad®s.

'8 plaintiffs also argue that CareStar's failure to penftine audit noted in counsel’s Opinion Letter negates the

good faith requirement of 29 U.S.C §260. The audit appedrs an attempt to ensure compliance with 29 C.F.R.
541.605, wherein compensation does not qualify as payment on a “fee basis” if the alleged professional does not
earn the minimum amount of $455 perekeThe regulation, 29 C.F.R. 541.60f(requires an employer claiming
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Therefore, with respect the award of liquidated damagydPlaintiffs’ Motions for

Summary Judgment BENIED and Defendants’ Motion is likewid2ENIED.
D. Statutory Period: Whether @astar’s Violation Was Willful

Generally, FLSA claims are governeg a two-year statute of limitationSee29 U.S.C.
§ 255(a)'® Such claims may be governed by a thyear statute of limitations, however, where
the statutory violation was “willful.”Claeys vs. Gandalf, Ltd303 F. Supp. 2d 890, 893 (S.D.
Ohio 2004) (citing 29 U.S.C. § 255(&Y).Here, Plaintiffs have alleged that Defendants
“willfully” misclassified case managers as exempt employees and that, therefore, Plaintiffs are
entitled to recover back wagts a three year period. Plaintiffs do not move for summary
judgment on the question of whether Carestauisclassification of case managers as exempt
was a willful violation of the FLSA. Defendantglotion asks this Court to find that, on the facts
of this case, Defendants’ violatiovas not “willful” as a matter of i&; Plaintiffs assert that there
remain disputed matters of mateffiatt precluding summary judgment.

Under federal law, “to establish willfulnegke plaintiff must demonstrate that the
employer either knew or showed reckless dismf@rwhether its conduct violated the FLSA.”

Claeys 303 F. Supp. 2d at 893 (citifdcLaughlin v. Richland Shoe Cd86 U.S. 128, 133

to have a valid fee basis of payment to “test” whether in fact the employee would earn $455 per week ifine or she
fact had worked 40 hours. Becausaiftiffs in this case all earned alwothe required minimum, the audit

requirement is not relevant to the violations of law at issue in this case.

1% The statutory provision setting forth the statute of limitations states, in relevant part:

Any action ... to enforce any cause of action for unpaid minimum wages, unpaid overtime
compensation, or liquidated damages, under the Fair Labor Standards Act of 1938 ... may be
commenced within two years aftine cause of action accrued, and every such action shall be
forever barred unless commenced within two yaétes the cause of action accrued, except that a
cause of action arising out of a willful violati may be commenced within three years after the
cause of action accrued|.]

29 U.S.C. § 255(a).

20 Under the Ohio Revised Code, recovery for overtime violations is limited to two years, and tiepgavision
for an extension in the case of a willful violation by an empldyeeO.R.C. 2305.11(A)Claeys 303 F. Supp. 2d at
893.
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(1988);Trans World Airlines, Inc. v. Thurstod69 U.S. 111 (1985)). For example, the Sixth
Circuit has found that an employer's violatiwas willful where the employer “had actual
notice of the requirements of the FLSA by virtafeearlier violationshis agreement to pay
unpaid overtime wages, and his assuraridature compliane with the FLSA.”Herman v.

Palo Group Foster Home, Incl83 F.3d 468, 474 (6th Cir.1999) (quotingle v. Elliott Travel

& Tours, Inc.,942 F.2d 962, 967 (6th Cir.1991)). Similarf[c]ases under the ADEA and FLSA
have found willfulness most frequently in sitwais in which the employer deliberately chose to
avoid researching the laws’ termisaffirmatively evading themMHoffman vs. Professional Med
Team 394 F. 3d 414, 419-20 (6th Cir. 2005). “A willfviolation requires that the employer
acted recklessly, at leadtjs not sufficient that th employer acted unreasonalilyaeys 303 F.
Supp. 2d at 893 (citingicLaughlin,486 U.S. at 135 n.13). Moreovas the Sixth Circuit has
noted, the Supreme Court has affirmed a findihgo willfulness under this standard where an
employer made a good faith attempt to fakate a policy compliant with the lawoffman 394

F. 3d at 420 (citingrans World Airlines, Inc. vs. Thurstof69 U.S. 111, 129 (1985)). Plaintiffs
bear the burden to prove thatiolation was “willful.” Richmond Shqel86 U.S. at 135.

Here, there is no evidence that Defendants had actual ttraic€arestar had
misclassified its Case Managersvinlation of the FLSA. On thfacts of this case, however, a
reasonable jury could concluteat Defendants acted reckless(yertainly, solicitation of a
legal opinion can demonstrate a good faith eff@fbrmulate a policy that complies with the
law. See Pignatares. Port Authority of New York & New Jersé93 F. 3d 265, 273 (3rd Cir.
2010) (employer’s reliance upon advice fromats department found not to be reckless
disregard but instead demonstratedsonableness and good faith gffo comply with the law);

seeHoward vs. Port Authority of New York & New Jerse§4 F. Supp. 2d 409, 415 (S.D.N.Y.
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2010) (acting on advice of counsel in deterimgnFLSA compliance wanot unreasonable or
reckless)Quirk vs. Baltimore County, Md895 F. Supp. 773, 788-789 (D. Maryland 1995)
(employer’s consultation with legal counsehcerning the applicality of the exemption
demonstrated good faith and reaable grounds for believingwas not in violation of the
FLSA). Here, Defendants present evidence gwigited and relied on Ka's opinion letter
regarding Case Manager classification in gtaoth. As described above, however, Katz’'s
opinion letter was based only onuber’s oral representationstbi roles, responsibilities and
compensation of Case Managers. Moreover,ungisputed that Katz vganot asked to, and did
not, review any documents or speak to any §taraepresentativesyund Gruber in preparing
his opinion. Moreover, Gruber himself concetliest he has no personal knowledge of case
managers’ actual job duties. Construing the factee light most favable to the non-moving
party, a reasonable jury couladi that such conduct was redde Accordingly, there remains a
disputed matter of materiaddt that precludes summary judgnt on the question of whether
Defendants’ violation was “willfull’'under the meaning of the FLSA.

Defendant’s Motion for Summardudgment as to the question of “willfulness” is
thereforeDENIED.

IV.CONCLUSION

Based on the foregoing, Defendariistion for Summay Judgment IDENIED in its
entirety. Plaintiff's Motion for Partial Summary Judgmen&GRANTED as to Plaintiffs’ non-
exempt status and Gruber’s liability aD&NIED in all other respects.

IT 1SSO ORDERED.

g/ Algenon L. Marbley

Algenon L. Marbley
United States District Judge

Dated: September 16, 2013
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