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TRADE SECRETS 

 
COPYRIGHTS TRADEMARKS PATENTS 

General 
 

Can be any formula, pattern, device or 
compilation of information used in business 
that gives an opportunity to obtain advantage 
over competitors who do not know or use it.  
 
Examples:  customer list, pricing information, 
client information, customer preferences, 
buyer contacts, blueprints, market strategies, 
seismic data. 
 
Theft of trade secrets can be prosecuted 
under criminal statutes; federal (18 USC § 
1832) and state law. 
 
Fact that another could reverse engineer and 
determine information does not defeat 
protection. 
 

Protects an original artistic work, including  
literary, dramatic, musical, artistic, and certain 
other intellectual works 
 
Protects from unauthorized duplication, 
modification, distribution 
 
Copyright protects the expression of an idea, 
not the idea itself  
 
No infringement if someone creates work 
independently 
 

Is a word, phrase, symbol, or design, or a combination 
thereof that identifies & distinguishes the source of 
goods of one party from those of others. 
 
Common law rights arise from actual use of mark—as 
long as is distinctive—and may allow common law user 
to successfully challenge a registration or application; 
registration recommended for maximum protection. 
 
Trademark rights may be used to prevent others from 
using a confusingly similar mark, but not to prevent 
others from making same goods or selling the same 
goods or services under clearly different mark. 
 
Registration of domain name does not create trademark 
rights.  

A gov’t granted right that allows owner to exclude 
others from making, selling, offering to sell or 
importing or using the invention without a license; 
does not grant the right to make, use, or sell a 
product. 
 
Quid pro quo: full disclosure of invention required 
in exchange for this exclusive grant of the right to 
exclude from the U.S. government. 

 
Most expensive and time-consuming IP protection 
to obtain. 
 
U.S. now a first-to-file jurisdiction. 
 
 

How 
long? 

If all attributes met, can be potentially infinite 
(e.g., formula for Coca-Cola; Colonel Sanders 
secret recipe KFC). 

Individuals: life of author +70 years 
 
Joint Work prepared by two or more authors 
who did not work for hire:  70 years after last 
surviving author’s death;  works “made for 
hire”: 95 years from publication or 120 years 
from creation, whichever shorter 
 

Can last so long as proper filings made and mark remains 
distinctive: once lost after failing to file declaration of use 
and application for renewal every 10 years after 
registration, registration is cancelled and cannot be 
reinstated. 

Utility patents:  20 years from date of  filing 
 
Design patents: 14 years from date of issue 
 
Maintenance fees must be paid when due or patent 
may be considered abandoned. 
 
May utilize provisional applications, 1-yr expiration. 

Require
-ments  

Depends on non-exclusive list of factors 
courts use to determine whether information 
warrants trade secret protection.   Factors 
include measures taken to ensure secrecy, 
NDAs, confidentiality agreements with 
employees, limited access of staff to the 
information. 
 
 

Work need not be “novel” to have copyright 
protection – it need only be original (not 
copied) 
 
Copyright secured automatically when the 
work “created”  
 
No registration required (but is recommended 
) for maximum protection; include © as well 
for protection. 

Generally must be distinctive name for the product, not 
generic. 
 
“Suggestive” and “distinctive” marks stronger than 
merely “descriptive” marks. 
 
Key to TM protection is protecting consumers; 
“likelihood of confusion” test embedded in statutory 
requirements. 

May obtain patent on “anything under the sun that is 
made by man”1 – if Section 101 met for “patent 
eligibility” and otherwise patentable: 
 
“[L]aws of nature, natural phenomena, and  
abstract ideas” not patentable”2; 

 
Must be “novel” (first person to invent); “non-
obvious” (though need not be pioneering) and 
“useful” (generally assumed unless reason to believe 
will not work). 
 

Costs No fees or filing required. 
 

Fees to Copyright Office vary: on line 
registration $35; paper $65; lay person can file.. 

Filing fees with PTO for initial filing $275-375; lay 
person can file but legal advice of attorney 
recommended. 

Highly advised that agents or attorneys licensed to 
practice with PTO prepare and prosecute patents. 
Filing fees vary, approx. $400-$1,600+. Attorney fees 
for prep: $5000+; less for prov. 

 

1 Bilski v. Kappos, 130 S. Ct. 3218, 3248-49 (2010) (quoted in Diamond v. Chakrabarty, 447 U.S. 303, 309 (1980), citing S. Rep. 82–1979, at 5, U.S. Code Cong. & Admin. News 1952, pp. 2394, 2399). 
2  CLS Bank Int’l. v. Alice Corp. Pty. Ltd., 717 F.3d 1269, 1277 (Fed. Cir. 2013). 
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