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Employer Health Reimbursement Plans...the IRS Clarifies Their Position  

On February 18, 2015 the IRS issued further guidance in the form of Notice 2015-17 on issues related to the 

employer reimbursement or payment of health insurance premiums or the out of pocket expenses of employees 

with individual health plans.  Specifically the Notice addressed four issues: 

1. It reiterates the conclusion reached in previous guidance addressing “Employer Payment Plans, that such 

plans fail to comply with the market reforms that apply to group health plans under the Affordable Care 

Act (ACA), 

2. It provides transition relief from the assessment of excise tax under Internal Revenue Code (Code) § 

4980D for the failure to satisfy market reforms in certain circumstances, 

3. It gives additional guidance on the tax treatment of employer payment plans, and finally 

4. The Notice supplements and further clarifies guidance provided previously in response to comments and 

questions from taxpayers and stakeholder groups.   

Bottom line however, there is no change in the position taken by the Departments of Labor, Health and Human 

Services, and collectively the Treasury Department and the Internal Revenue Service on these issues. 

Employer Reimbursement of Medical Expenses 

Any employer reimbursement plan that does not meet the new requirements of a qualified health reimbursement 

plan under the Affordable Care Act (ACA) creates a taxable income situation for the employee and subjects the 

employer to an excise tax of $100 per day per employee where this practice continues to be employed. 

Transition Relief from Excise Tax 

The IRS will not enforce the excise tax on employers who continue to provide reimbursements to employees 

until July 1, 2015.  This should give employers sufficient time to change their internal policies and practices to 

bring them into full compliance with the new regulations under ACA. 

Legality of Employer Payment Plans1 

All previous rulings by the IRS on employer payment plans, such as those described in Rev. Rul. 61-146 no 

longer are legal under the Affordable Care Act of 2010 for the simple reason that they do not address and 

comply with the “market reforms” ushered in under the legislation.  Therefore, while on the surface they might 

be deemed to be legal, but virtue of the fact that subsequent legislation has now redefined with a constitutes a 

qualified Employer Payment Plan, such payments can no longer be treated as tax exempt or legal. 

                                                           
1 The term “Employer Payment Plan” refers to an arrangement under which an employer treats its direct contributions (either through payment or 

reimbursement) to individual health insurance premiums as tax-free (i.e. excludable from income) under Section 106 of the Internal Revenue Code 

(the “IRC”).  According to Notice 2013-54 Employer Payment Plans are considered to be group health plans subject to ACA market reforms, 

including the prohibition on annual limits for essential health benefits and the requirement to provide certain preventive care without cost sharing.  

So, because employer payment plans do not cover preventive care as mandated under Public Health Service Act Section 2713, such plans are no 

longer legal and the employer may be subject to a $100/day excise tax per applicable employee (under Internal Revenue (IRC) Code Section 4980D) 
if they fail to stop the practice. 

 

 



Can an Employer Increase the Compensation of An Employee to Assist with Payments of Individual 

Coverage? 

Yes, provided the employer does not link the pay increase on the condition the employee purchase health 

insurance, such salary increases are legal and will not be considered an employer payment plan. 

Is there an alternative to an “Employer Payment Plan” that allows tax-free reimbursement of individual 

health insurance costs? 

Yes, there is….it’s called a self-insured medical reimbursement plan (e.g. a Healthcare Reimbursement Plan), 

as defined in IRC Section 105.   

Great!  So all I have to do is change my present plan into a qualifying plan under Section 105 of the tax 

code and I’m good to go? 

Yep…..But before you get to excited let’s take a minute to understand what this would mean. 

Per IRC Section 105, a Self-insured Medical Reimbursement Plan is a plan offered by an employer that 

reimburses employees for medical care (including health insurance premiums). With this approach, the 

employer makes contributions to the Self-insured Medical Reimbursement Plan (not directly to individual 

policies) and employees use the plan to reimburse their out-of-pocket medical care costs (including health 

insurance premiums). The reimbursements (or distributions from the plan) are then excludable from the 

employees’ taxable income under IRC Section 105.  But in order to create a Self-Insured Medical 

Reimbursement Plan that complies with IRS Notice 2013-54 you would have to take the following steps: 

 Terminate your Employer Payment Plan (if there is a formal plan in place). 

 Set up the required Section 105 Plan Documents. 

 Ensure compliance with IRS, HIPAA and ERISA rules. 

 Ensure the plan is designed in compliance with the new market reforms (ACA PHS Act rules), including 

the annual limit and preventive care rules outlined in IRS Notice 2013-54. 

 Educate and enroll employees wishing to join the Plan. 

 

 

Conclusion: 

 

A formal plan health reimbursement policy and plan that conforms to the new regulations under the Affordable 

Care Act is required to be in place and operating before an employer can pay for, or reimburse, the individual 

health care premiums of an employee.   While most professionals believe such plans are more expensive to 

operate than they are worth, it can be done.  Just keep in mind that due to the complexity of the new market 

reforms and federal regulations, many employers will not be able to set up such a plan on their own and will 

need to contract with a third party to help ensure compliance and to avoid unnecessary tax penalties. 

 
 

 
DISCLAIMER 

 

    This material is presented with the understanding that the author is providing basic information only, and assumes no liability 

whatsoever in connection with its use.  Tax laws are constantly changing, are subject to differing interpretations, and the facts and 

circumstances in any particular situation may not be the same as those presented here.  Therefore, we urge you to do additional 

research and make sure that you are fully informed and knowledgeable before using the information contained herein. 
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