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In the past several months, Revenue Officers 
from the Collection Division of the Internal 
Revenue Service (IRS) have been visiting 
taxpayers and giving them Letter 903, You 
Haven’t Deposited Federal Employment 
Taxes.2 More specifically, Revenue Officers 
have been hand-delivering Letter 903 along 
with a copy of Notice 931, explaining the 
business’ obligation to make payroll tax de-
posits and telling taxpayers that their contin-
ued non-compliance with the payroll tax de-
posits requirements referred to in Notice 931 
could result in an injunction or criminal prose-
cution.3 This article explains the Letter 903, 
the statutes on which it is based, the conse-
quences for failure to comply with its direc-
tives, and the defenses to prosecution. 

I. Reminding employers of their payroll 
tax responsibilities, and advising them of 
the consequences of not complying with 
those responsibilities, increases           
voluntary compliance and self-
assessment. 

By way of background, employment and trust 
fund taxes collected by employers are an es-
sential element of the nation’s voluntary  
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compliance self-assessment tax system. Indeed, employment and trust fund taxes comprise ap-
proximately 70 percent of the total tax revenues collected by the IRS.4 

Traditional IRS collection strategy waited for a business to fall several quarters behind on employ-
ment taxes before a Revenue Officer was sent to the field.5 Initially, delinquent taxpayers were  
given the opportunity to address their tax debt by availing themselves of the civil collection alter-
natives (e.g., an installment agreement). Aspirationally, the IRS Collection Division would take the 
steps necessary to ensure that the delinquent business remained in compliance and avoided 
“pyramiding” additional taxes onto those already owed.6 However, when a business owner was 
unwilling or unable to stay current with his or her payroll tax obligations, Revenue Officers were 
instructed to issue the Form LT-11 (Letter 1058)7 that commenced the process for levying on the 
delinquent business’ assets or Letter 1153 (DO) that commenced the Trust Fund Recovery Pen-
alty (TRFP) process. Since both the Form LT-11 (Letter 1058) and the Letter 1153 (DO), allowed 
the taxpayer to address the nonpayment of payroll taxes with the IRS Office of Appeals, the 
Revenue Officer would close his or her case. Accordingly, non-compliant business owners would 
use and exhaust all of their prepayment appeal rights to delay the payment of employment taxes, 
which in turn would result in additional unpaid taxes, penalties and interest.8 

In 2013, the Taxpayer Advocate reported to Congress that “the IRS has lost billions in tax reve-
nues by failing to employ an effective collection strategy for this important taxpayer segment.”9 As 
a result of the Taxpayer Advocate’s report, the IRS and the Department of Justice (“DOJ”) have 
made employment tax compliance an enforcement priority. Toward that end, in 2014 alone, the 
IRS assessed almost $5 billion dollars in employment tax-related penalties.10 The IRS also initi-
ated approximately 120 criminal investigations related to employment tax evasion. Recent em-
ployment taxes prosecutions resulted in sentences that included incarceration, restitution and civil 
penalties.11 DOJ has also brought suits to enjoin payroll tax pyramiding (failing to pay their full 
trust fund tax liabilities on a timely basis).12 

Notwithstanding the increase in resources dedicated to traditional enforcement, for the reasons 
set forth in the Taxpayer Advocate’s Report, traditional enforcement strategies remain ineffective. 
The reasons that traditional enforcement has been ineffective include:13 

(a)  IRS Revenue Officers do not visit with delinquent taxpayers until they have pyramided four 
or more quarters of unpaid employment taxes, and by that time an installment agreement is no 
longer a viable alternative.14 

(b)  The IRS assertion of the Trust Fund Recovery Penalty is ineffective because, like their 
failed business, the owners of the delinquent business are insolvent.15 

(Continued from page 1) 
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(c)  By the time the IRS issues a Disqualified Employment Tax Levy, the taxpayer has ceased 
operations, and the persons responsible for the nonpayment of employment taxes have opened 
another business that does the same work, with the same employees and a similar business 
name. 

It is against this background that the IRS recently announced several procedural changes, includ-
ing the addition of an Early Interaction Initiative (EII). Among other things, EII provides improve-
ments to the IRS Federal Tax Deposit Alerts (FTD Alerts) system. The intent of EII is to assist em-
ployers in satisfying their payroll tax responsibilities and resolve issues before they become major 
problems for the business.16 

At the same time as the IRS is extending a helping hand to taxpayers attempting to responsibly 
address employment tax deficiencies, the IRS has recognized the need to aggressively pursue 
willful non-compliance. In an October 2014 memorandum to its collection agents in the field, the 
IRS recommended that: 

In situations of continued taxpayer non-compliance, revenue officers should con-
sider pursuing Civil Injunctions per IRM 5.17.4.17. Suit recommendation must ex-
plain the actions taken to bring the taxpayer into compliance. IRM 5.17.4.17 will be 
revised to delete the monthly filing and special deposit procedures as a require-
ment for demonstrating that administrative remedies have been exhausted. A copy 
of this interim guidance memorandum should be included in the suit package that 
is sent to the Department of Justice, Tax Division.17 

It is against this background, the IRS renewed its use of procedures contained an earlier Trust 
Fund Compliance Initiative (“IRM 5.7.2”). Specifically, the Collection Division has directed their 
Revenue Officers to deliver Letter 903, You Haven't Deposited Federal Employment Taxes, and 
Notice 931 Deposit Requirements for Employment Taxes18 to non-compliant taxpayers. The 
Revenue Officers delivering the Letter 903 explain to taxpayers that unlike Letters 1058 and 1153, 
Letter 903 does not come with administrative appeal rights. Stated simply, a taxpayer’s non-
compliance with the payroll tax requirements after the issuance of the letter could result in an in-
junction or criminal prosecution.19 
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II.  IRM 5.7.2 provides for the issuance of Letter 903 to those in-business taxpayers 
who have shown a continuing pattern of failing to pay their full trust fund tax liabilities on 
a timely basis (i.e., pyramiding). 

As explained above, traditionally the trust fund recovery penalty (“TFRP”) set forth in Section 
667220 of the Internal Revenue Code (“IRC” or the “Code”) was used to deter pyramiding. Section 
6672 allows the IRS to pierce the corporate veil21 and pursue responsible individuals for failure to 
pay the trust fund portion of the employment tax. Recent reports confirm, however, that the IRS 
has been largely unsuccessful in collecting the trust fund recovery penalty.22 As a result, the as-
sertion of the TFRP without more does not encourage voluntary compliance with the taxpayer’s 
obligation to make current deposits of trust fund taxes. Thus, in 2013, the Taxpayer Advocate rec-
ommended that the IRS revisit its use of the Letter 903 procedures described in IRM 5.7.2. 

The Letter 903 and its use are described in IRM 5.7.2, which is generally for use with in-business 
taxpayers who have shown a continuing pattern pyramiding. The IRM 5.7.2 administrative and 
judicial procedures contemplate: (a) the issuance of the Notice 931 and Letter 903 warning notice; 
(b) monitoring a taxpayer’s compliance with these requirements; and (c) the initiation of a criminal 
prosecution or a civil suit in the event of a taxpayer’s failure to substantially comply.23 The IRM 
instructs Revenue Officers that: 

Although the federal tax deposit compliance of an in business taxpayer should al-
ways be monitored and documented, it is especially important after the issuance of 
Letter 903 for the revenue officer to do the following: Calendar the taxpayer’s fed-
eral tax deposit due dates (monthly, semi-weekly); Monitor the taxpayer’s deposit 
and filing compliance; and Document in the case history the taxpayer’s deposit and 
filing compliance.24 

Consequently, Revenue Officers use Letter 903 to inform the individuals responsible for a busi-
ness that: (a) they are required to withhold and collect taxes as required by Notice 931, and (b) 
the failure to comply with the requirements of Notice 931 is a crime. 

The warning is based at least in part on Section 7512(b), which provides, in part, that: 

Any person who is required to collect, account for, and pay over any tax imposed 
by subtitle C or chapter 33, if notice has been delivered to such person in ac-
cordance with subsection (a), shall collect the taxes imposed by subtitle C or chap-
ter 33 which become collectible after delivery of such notice, shall (not later than 
the end of the second banking day after any amount of such taxes is col-

(Continued from page 3) 
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lected) deposit such amount in a separate account in a bank25 (as defined in 
section 581), and shall keep the amount of such taxes in such account until pay-
ment over to the United States. Any such account shall be designated as a special 
fund in trust for the United States, payable to the United States by such person as 
trustee.26 

Letter 903 must be hand-delivered to the responsible party. The hand-delivery must be served on 
an officer, partner, or trustee to be deemed appropriately delivered in hand on a corporation, part-
nership or trust and to all officers, partners, trustees, and employees thereof.27 Hand-delivery 
serves to notify the party that failure to adhere to the reporting and payment requirements before 
the Court can result in criminal prosecution.28 

The delivery of the Letter 903 automatically generates coding to the IRS computer system, which 
provides for systemic control and accelerated follow-up in the case of a failure to deposit payroll 
taxes.29 In other words, Letter 903 requires a taxpayer to comply prospectively with reporting and 
paying its federal employment tax obligations already due under the law on a more structured and 
strictly monitored basis. The purpose of Letter 903 is not to produce any certain number of Sec-
tion 7215 (criminal) or Section 7402 (civil injunction) cases, but rather to increase overall future 
collection of revenue and enhance ongoing compliance from chronic in-business pyramiders. 

III. The consequence of a taxpayer’s failure to stay current with his or employment tax 
deposits and the issues of Letter 903 may include criminal prosecution under Section  
7215(a) 

After the issuance of Letter 903, the taxpayer’s failure to comply with reporting and paying its fed-
eral employment tax obligations due under Section 7512(a) (sometimes referred to as “remaining 
current”) is a crime. Specifically, Section 7215(a) provides that: 

Any person who fails to comply with any provision of section 7512(b) shall, in ad-
dition to any other penalties provided by law, be guilty of a misdemeanor, and, 
upon conviction thereof, shall be fined not more than $5,000, or imprisoned not 
more than one year, or both, together with the costs of prosecution.30 

A careful reading of Section 7215(a) reveals that unlike some of the other employment tax crimes 
(i.e., Section 7202), prosecution under Section 7215 does not require the government to prove 
“willfulness.” Stated simply, if the IRS complies with its obligation to deliver Letter 903 to the re-
sponsible party, his or her failure to stay current with employment tax deposits after the delivery of 
Letter 903 is a misdemeanor punishable by up to one year in jail and a $5,000 fine. 

(Continued from page 4) 
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Prosecution of this crime would appear to be simple matter, but it should be noted that although 
Section 7215 was added to the Code in 1958, there have only been twelve reported decisions 
concerning individuals prosecuted pursuant to Section 7215.31 

IV. Unlike criminal prosecution under Sections 7201, 7202 and 7212, the IRS makes 
prosecution recommendations under Section 7512 directly to the local United States      
Attorney. 

Pursuant to 28 C.F.R. § 0.70, the Assistant Attorney General, Tax Division, is responsible for all 
criminal proceedings arising under the Internal Revenue Laws. As a general matter: (a) the Tax 
Division must approve or deny criminal charges that the United States Attorney intends to bring 
against a defendant in connection with conduct arising under Internal Revenue Laws; and (b) the 
Taxpayer can request a pre-indictment conference where the taxpayer is given an opportunity to 
present any explanation or evidence which he or she desires the Tax Division to consider.32 In the 
case of alleged violations of Section 7215, the Tax Division authorizes the IRS to make a referral 
directly to the local United States Attorney.33 The Internal Revenue Manual explains, “Expeditious 
processing of criminal withholding tax cases is essential to the effectiveness of the trust fund pro-
gram.”34 Indeed, in IRC § 7215 cases, the taxpayer will not be offered a conference to explain his 
or her defenses, if any, to the charge unless a conference can be scheduled in time to meet the 
15-day processing requirement.35 

By contrast, in cases where the IRS recommends felony charges36 under Sections 7201, 7202 
and 7215, prosecutors must seek authorization from the Tax Division to pursue such charges, 
particularly for employers who are repeat or serial violators.37 

V. Section 7215(a) specifically recognizes the defenses of “lack of responsibility” for 
paying over the tax and “impossibility of compliance.” 

Although the courts have held that lack of willfulness is not a defense to prosecution under Sec-
tion 7215, by definition Section 7215(a) does not apply: 

(1) to any person, if such person shows that there was reasonable doubt as to 
(A) whether the law required collection of tax, or 
(B) who was required by law to collect tax, and 

(2) to any person, if such person shows that the failure to comply with the provi-
sions of section 7512(b) was due to circumstances beyond his control. 

 

(Continued from page 5) 
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For purposes of paragraph (2), a lack of funds existing immediately after the 
payment of wages (whether or not created by the payment of such wages) 
shall not be considered to be circumstances beyond the control of a per-
son.38 

Defenses allowed to the taxpayer include (1) that there exists a reasonable basis as to whether or 
not the law required that the tax be collected, or (2) by demonstrating that his or her failure to 
comply with Section 7215 was based on circumstances that were beyond his or her control. Both 
defenses have been narrowly construed by the courts.39 

The first statutory defense to a Section 7215 charge requires the taxpayer to establish that there 
was a reasonable doubt concerning whether (a) the law required collection of the tax, or (b) who 
was required by law to collect the tax.40 To prevail, the taxpayer must show that he or she was not 
“required” to collect the tax, or that he or she was unaware that collection was required by law. 
The case law under Section 6672 and 7202 confirm that whether a defendant is “responsible” is a 
function of duty, status and authority. The crucial test is whether the person has the “effective 
power to pay the taxes owed.”41 

As for defense set forth in Section 7512(a)(1)(B) (i.e., whether the law required collection of tax), it 
should be noted that effective January 1, 2012, the IRS discontinued its use of the monthly filing 
and special deposit procedures. Indeed an internal memorandum declares the special deposit 
procedure “obsolete” and directs that “Revenue officers must ensure that the monthly filing and/or 
special deposit procedures are no longer used.”42 Consequently, it appears that one defense to a 
Section 7215 charge may be that the there was a reasonable doubt that concerning whether the 
law required the taxpayer to use a procedure that the IRS had declared “abandoned.” 

Finally, alleging circumstances beyond the control of the taxpayer provides another potential de-
fense to criminal prosecution under Section 7215.43 Here, it should be noted that the statute spe-
cifically provides that a mere lack of funds immediately following a payment of wages, whether 
brought about by the payment or not, is not deemed to be a “circumstance beyond the control” of 
a defendant. Stated another way, the taxpayer must prove that no unencumbered funds were 
available for payment or that the business was legally obligated to use the funds on hand for pur-
poses other than payment of trust fund liabilities, and that the legal obligation had priority over the 
IRS’s interest.44 By contrast, absent theft, embezzlement, or destruction of the business by some 
sort of casualty loss, lack of funds does not create a circumstance beyond a person’s control.45 

 

(Continued from page 6) 
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VI. Pursuant to IRC § 7402(a), a taxpayer that fails to comply with his or her               
employment tax obligation may be enjoined from pyramiding. 

One goal of the IRM 5.7.2 and the Letter 903 process is to remind employers of their payroll tax 
obligations and to prevent the pyramiding of missed deposits. There are cases where education 
and the use of traditional collection enforcement strategies including the filing of liens, the issu-
ance of levies, and the assertion of the trust fund recovery penalties are ineffective. This is espe-
cially true in cases where taxpayers exercise and exhaust all of the collection due process hear-
ing and appeal rights provided by IRC §§ 6320 and 6330.46 

As a result, the IRS is exploring early intervention on emerging delinquencies or post-delinquency 
prevention for repeat violators. In those cases where criminal prosecution is not feasible, the con-
sequence of a taxpayer’s failure to comply with his or her obligations to make payroll tax deposits 
may be an business ending injunction pursuant to Section 7402(a). 

VII. To avoid prosecution, take the steps necessary to prospectively comply with future 
employment tax obligations, while formulating a realistic collection alternative for past 
non-compliance. 

After you or your client receives Letter 903, contact the Revenue Officer assigned to the case. His 
or her telephone number will be listed on the letter. Request a face to face meeting to explain: (a) 
whether or why prior non-payment was due to circumstances beyond the taxpayer’s control; (b) 
your collection alternatives; and (c) the steps the taxpayer has taken to ensure future compliance. 
In the unlikely event the Revenue Officer and his or her manager refuse to meet with you, you will 
need to evaluate, in an expedited fashion, all of traditional and non-traditional appeals (i.e., Form 
911) to enforcement action. 

At the same time, confirm with your client that he or she has taken the steps necessary to ensure 
that (1) all required tax returns due after the date of Letter 903 are filed, and (2) the taxpayer re-
mains up-to-date with his or her ongoing deposit obligations. IRM 5.7.2 is designed to encourage 
a taxpayer to comply prospectively with reporting and paying its federal employment tax obliga-
tions already due under the law, albeit on a more structured and strictly monitored basis. The 
most effective way to avoid the referral for criminal prosecution or civil injunction is to ensure that 
the taxpayer stays in compliance and does not “pyramid” additional taxes after the Letter 903 is 
delivered. If the taxpayer cannot make his employment tax deposits as they become due, then 
you should consider cessation of operations. 

(Continued from page 7) 
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Next, and before the meeting with the Revenue Officer, research the reasons for and the extent of 
the taxpayer’s non-compliance. This fact-finding begins with requesting and reviewing account 
transcripts.47 Account transcripts allow you to verify what tax returns the IRS contends were and 
were not filed and what payments were and were not made. Next, interview the taxpayer and 
evaluate your defenses to prosecution under Section 7215. You may want to use IRS Form 4180, 
“Report of Interview with Individual Relative to Trust Fund Recovery Penalty or Personal Liability 
for Excise Taxes” to guide your interview. 

Third, once the balances due are verified and you have evaluated the taxpayer’s potential de-
fenses, prepare IRS Form 433-A and develop realistic collection alternatives. 

Finally, if your fact finding indicates that the case has been referred to the criminal investigation 
division of the IRS, request an expedited conference letter, and be prepared to set forth your de-
fenses to prosecution under Section 7215. 

VII.  Conclusion  

Both the Government Accountability Office and the Taxpayer Advocate have observed that tradi-
tional IRS collection strategies have not discouraged cash-strapped taxpayers from pyramiding.48 
The public statements made by DOJ and IRS make clear that employment tax enforcement is a 
government priority, businesses the pyramid with be closed and that the persons responsible for 
pyramiding will be punished. The IRS use of the collection procedures detailed in IRM 5.7.2.2, 
Issuance of Letter 903 appear to be consistent the public statements made by the Taxpayer Ad-
vocate, the Department of Justice, and the IRS. Nevertheless, it would be disingenuous not to ob-
serve that (a) the procedures set forth in IRM 5.7.2 require dedication of substantial resources by 
the IRS and coordination with already resource challenged United States Attorney’s office, and (b) 
since 1958 there have only been a handful of prosecutions brought under Section 7215. Prosecu-
tions will be reserved for the most egregious of cases. When in receipt of a Letter 903, taxpayers 
and tax professional, should neither panic nor “do nothing.” The goal of IRM 5.7.2.2 and the Letter 
903 procedure is to obtain employer's compliance with employment tax deposit on a going for-
ward basis (i.e, full compliance with what the law already requires). The key thing to remember in 
a Letter 903 case is the same as the key thing to remember in an installment agreement, offer in 
compromise and other collection cases—stay current with your current obligations and do your 
best to compromise the old liabilities. 
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Deposit Procedures, Dec. 9, 2011, http://www.irs.gov/pub/foia/ig/sbse/sbse_05-1211-090.pdf; see also Steco, su-
pra note 17. The IRM does not address the IRS’s ability to prosecute a failure to comply with a procedure that is no 
longer used by the IRS. 

26. 26 U.S.C. § 7512(b) (emphasis added). 
27. Id. 
28. See 26 U.S.C. § 7512(a)(2); United States v. Gorden, 495 F.2d 308 (7th Cir. 1974). 
29. IRM, pt. 5.7.2.2 (Mar. 19, 2015), Issuance of Letter 903. Issuance of the Letter automatically generates TC 148-09 

to the Integrated Data Retrieval System database. If a subsequent balance due, return delinquency, or FTD Alert is 
issued, it will be coded with an “L” and it will be accelerated to the field. IRS data reveals that as of July 2013, the 
IRS had only 717 taxpayer cases in inventory where issuance of the L-903 had generated the TC 148-09 coding. 
Id. 

30. 26 U.S.C. § 7215(a) (emphasis added). 
31. See T. Keith Fogg, In Whom We Trust, 43 CREIGHTON L. REV. 357 n.53 (2009-10). The twelve reported decisions 

are: United States v. Christopher, 1 F. App’x. 533 (7th Cir. Ill. 2001); United States v. Dreske, 536 F.2d 188 (7th 
Cir. 1976); United States v. Erne, 576 F.2d 212 (9th Cir. 1978); United States v. Gay, 576 F.2d 1134 (5th Cir. Fla. 
1978); Gorden, 495 F.2d 308; United States v. Hemphill, 544 F.2d 341 (8th Cir. Mo. 1976); United States v. Merri-
wether, 329 F. Supp. 1156 (D. Ala. 1971), affd, 469 F.2d 1406 (5th Cir. Ala. 1972); United States v. Paulton, 540 
F.2d 886 (8th Cir. 1976); United States v. Plotkin, 239 F. Supp. 129 (E.D. Wis. 1965); United States v. Polk, 550 
F.2d 566 (9th Cir. 1977); United States v. Randolph, 588 F.2d 931 (5th Cir. Ga. 1979). 

32. See US Attorney's Manual 6-4.200 - Tax Division Jurisdiction and Procedures, updated September 2012. 
33. See US Attorney's Manual 6-4.243 - Review of Direct Referral Matters, updated August 2014. 
34. IRM, pt. 38.2.1.3.3 (Aug. 7, 2008), Cases Requiring Special Processing. 
35. IRM, pt. 38.2.1.4.3 (Aug. 11, 2004), Cases Where No Conference will be Held. 
36. See, e.g., Jim Malone et al., Employers Beware: AAG Ciraolo Emphasizes Employment Taxes as Enforcement 

Priority, TAX CONTROVERSY POSTS, Oct. 9, 2015, http://taxcontroversyposts.postschell.com/remarks-by-aag-ciraolo-
at-ali-conference-employment-taxes-high-on-dojs-enforcement-priorities/. 

37. See U.S. DEP’T OF JUSTICE TAX DIV., CRIMINAL TAX MANUAL § 18.02 (2012) available at http://www.justice.gov/sites/
default/files/tax/legacy/2015/02/23/CTM%20Chapter%2018.pdf. 

38. 26 U.S.C. § 7215(b) (emphasis added). 
39. See United States v. Dreske, 536 F.2d 188, 195 (7th Cir. 1976). 
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A Release of a Notice of Federal Tax Lien and Withdrawal of a Notice of Federal Tax Lien can 
each have a much different impact on a credit rating. When individual or business income tax li-
abilities are paid and a lien is released, the debt continues to appear on the taxpayer’s credit re-
port as a satisfied debt. When a Notice of Federal Tax Lien is withdrawn, the notice is removed 
from public record. In 2011, as part of the IRS Fresh Start program, changes more favorable to 
taxpayers were implemented allowing liens to be withdrawn, for certain installment agreements, 
or even after a release of lien. For further information and additional requirements for these new 
withdrawal options, see IRC § 6323(j)(1)(B); IRM, pt. 5.12.9.3.2.1 (Oct. 14, 2013); Understanding 
a Federal Tax Lien, IRS.GOV, https://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/
Understanding-a-Federal-Tax-Lien#Rid (last reviewed or updated Sept. 15, 2015). 
 
- Desa Lazar, Esq., Taxpayers Assistance Corporation 

(201) 488-5400 Hackensack, NJ 

www.agostinolaw.com 

40. See 26 U.S.C. § 7215(b)(1). 
41. Purcell v. United States, 1 F.3d 932, 937 (9th Cir. 1993). 
42. Reisher, supra  note 25; see also Steco, supra note 17. 
43. See 26 U.S.C. § 7215(b)(2). 
44. See Commonwealth Nat'l Bank v. United States, 665 F.2d 743 (5th Cir. 1982). 
45. See Plotkin, 239 F. Supp. at 131. Defendant Plotkin claimed that he was struggling to maintain business opera-

tions. His bookkeeper testified that it was necessary for Plotkin to borrow money repeatedly in order to pay sala-
ries, rent, electricity, general operating expenses, and the IRS. Plotkin told the IRS of his difficulties; however, the 
Court found that these problems did not fall within the meaning of “circumstances beyond the control of a person.” 
According to the Court, “a lack of funds, after payment of wages (but not immediately after) and within the period 
before which the person was required to deposit the funds, which was due to theft, embezzlement, or destruction of 
the business by fire, flood, or other casualty would be a lack of funds due to circumstances beyond a person’s con-
trol.” 

46. Schiller & Holland, supra note 4, at 135. 
47. IRS Summertime Tax Tip 2014-11, Request a Transcript or Copy of a Prior Year Tax Return, July 28, 2014, http://

www.irs.gov/uac/Newsroom/Request-a-Transcript-or-Copy-of-a-Prior-Year-Tax-Return. 
48. Schiller & Holland, supra note 4, at 134. 
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The Fifth Amendment prohibits the Federal Government, including the Internal Revenue Service 
(“IRS”), from depriving individuals of “life, liberty, or property, without due process of law.”2 Both 
the Internal Revenue Code (the “Code”) and the Internal Revenue Manual (“IRM”) impose condi-
tions precedent to the IRS’ ability to take a taxpayer's property to satisfy a tax debt.3 Section4 
6330 provides that taxpayers are entitled to a pre-seizure hearing, commonly known as a Collec-
tion Due Process (“CDP”) hearing before the IRS Office of Appeals (“Appeals”), to review whether 
the IRS proposed collection action is consistent with the taxpayer’s constitutional, statutory and 
administrative due process rights. This article discusses a provision of Section 6330 that the IRS 
and the Courts frequently overlook and/or misunderstand — the requirement that the Appeals Of-
ficer independently verify that the IRS has complied with all applicable laws and administrative 
procedures before seizing a taxpayer’s property (the “Section 6330(c)(1) Requirements”). 

I. The Code, Regulations, and IRS Policies Require That the IRS Satisfy Several Conditions 
Precedent Before It Seizes a Taxpayer’s Property.  

Besides requiring a tax due and owing, the Code, the U.S. Treasury Regulations (the 
“Regulations”), and the IRM impose conditions precedent to the IRS exercising its power to take a 
taxpayer’s property to satisfy a tax debt. For example, Section 6303(a) requires that IRS give the 
taxpayer a notice stating the amount of the tax liability and demanding payment of it as soon as 
practicable but within sixty days after assessment of the tax. Notice and demand of the assessed 
tax is necessary before a levy under Section 6331(a) and is also a prerequisite to the creation of 
the federal tax lien under Section 6321. Similarly, Section 6331(d)(2) requires the IRS to give the 
taxpayer a thirty-day notice of intent to levy. A levy made before the expiration of the thirty-day 
notice period is invalid absent a jeopardy determination or a waiver by the taxpayer of the waiting 
period and right to a hearing.5 Sections 6334(e)(1), 6634(e)(2), and 6336 also condition the IRS’ 
ability to seize assets.6 Additionally, the IRM requires that a Revenue Officer secure managerial 
approval for seizures of residences and trade or business assets.7 

 

 
(Continued on page 14) 

SECTION 6330 (C)(1) AND APPEALS’ OBLIGATION TO VERIFY 
THE IRS’ COMPLIANCE WITH ALL APPLICABLE LAWS AND      
ADMINISTRATIVE PROCEDURES BEFORE TAKING A TAXPAYER’S 
PROPERTY 
By Frank Agostino, Esq. 
Erica Son, Esq.1 
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II. The Mission of Appeals Includes Independently Verifying the IRS Compliance with the 
Code, Regulations and Applicable Administrative Policies.  

Section 6330(a) provides, in part, that: “No levy may be made on any property or right to property 
of any person unless the Secretary has notified such person in writing of their right to a hearing 
under this section before such levy is made .... ” and “[i]f the person requests a hearing in writing 
under subsection (a)(3)(B) and states the grounds for the requested hearing, such hearing shall 
be held by the Internal Revenue Service Office of Appeals.” Upon the filing of a request for a CDP 
hearing, the Collection function is responsible for sending the case file to Appeals.8 IRS Policy 
Statement 4-7 and the Regulations governing the Appeals Function, Treas. Reg. § 601.106,9 rec-
ognize Appeals’ role in protecting the taxpayer’s right to due process of law in controversies with 
the IRS, as follows: 

An exaction by the United States Government, which is not based upon law, statu-
tory or otherwise, is a taking of property without due process of law, in violation of 
the Fifth Amendment to the United States Constitution. Accordingly, a Service rep-
resentative in his/her conclusions of fact or application of the law, shall hew to the 
law and the recognized standards of legal construction. It shall be his/her duty to 
determine the correct amount of the tax, with strict impartiality as between the tax-
payer and the Government, and without favoritism or discrimination as between 
taxpayers.10 

Section 6330(c)(1) gives this long standing policy of Appeals the force of law. Specifically, the 
plain language of Section 6330(c)(1) imposes a unilateral and unconditional obligation on Appeals 
to verify the Collection Division's compliance with the law and the applicable IRS procedures be-
fore seizing a taxpayer’s property.11  

III. At the CDP Hearing, Appeals Must Independently Verify the IRS’ Compliance with the 
Taxpayer’s Procedural and Substantive Due Process Rights. 

Section 6330(c)(1) does not specify the scope of the laws and procedures that need to be veri-
fied. The legislative history of Section 6330(c)(1), however, provides examples of laws and regu-
lations that Appeals should take into consideration during the CDP hearing, as follows: 

During the hearing, the IRS is required to verify that all statutory, regulatory, and 
administrative requirements for the proposed collection action have been met. IRS 
verifications are expected to include (but not be limited to) showings that: 

 

(Continued from page 13) 
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(1) the revenue officer recommending the collection action has veri-
fied the taxpayer's liability; 

(2) the estimated expenses of levy and sale will not exceed the 
value of the property to be seized;  

(3) the revenue officer has determined that there is sufficient equity 
in the property to be seized to yield net proceeds from sale to apply 
to the unpaid tax liabilities; and  

(4) with respect to the seizure of the assets of a going business, the 
revenue officer recommending the collection action has thoroughly 
considered the facts of the case, including the availability of alterna-
tive collection methods, before recommending the collection ac-
tion.12 

Accordingly, Section 6330(c)(1), at minimum, requires that Appeals confirm that the IRS actually 
assessed the taxes sought to be collected, and the IRS issued all legally required notices.13 The 
plain language of Section 6330(c)(1) and its legislative history confirm that the Appeals Office has 
a unilateral and unconditional obligation to do a comprehensive, as opposed to cursory review of 
the administrative file. Toward the same end, the IRM provides that in collection cases, it is the 
obligation of the Appeals officer to review Part 5 of the IRM (Collecting Process) “to verify whether 
administrative procedures were followed in issuing a Notice of Intent to Levy and/or filing a Notice 
of Federal Tax Lien (NFTL).”14 

By contrast, a fair reading of Section 6330(c)(1) as well as its legislative histories suggest that the 
Appeals Officer’s review is limited to “applicable law or administrative procedure,” and that the 
Appeals Officer does not have to review or consider those procedural requirements that are not 
conditions precedent to levy or seizure of the taxpayer’s property.15  

As explained more fully below, whether Appeals has satisfied Section 6330(c)(1)’s verification re-
quirement is determined on a case-by-case basis.16 

IV. Upon Request of the Taxpayer, the United States Tax Court Will Review Appeals’     
Verification Determination. 

After Appeals sends its notice of determination, the taxpayer can petition the United States Tax 
Court (“Tax Court”) and request a review of an Appeals determination. The applicable standard of 
review depends on whether the taxpayer contests the underlying liability. When the taxpayer is 

(Continued from page 14) 

(Continued on page 16) 
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raising arguments, related to the underlying liability and the taxpayer did not receive a statutory 
notice of deficiency for such tax liability or otherwise have an opportunity to dispute such tax, the 
Tax Court applies the de novo standard of review. By contrast, the Tax Court applies the less fa-
vorable abuse of discretion standard17 to determinations made by Appeals that deal with issues 
other than the existence and amount of the underlying liability.18 Issues related to Section       
6330(c)(1) can be both related and not related to the underlying liability.19 The scope and extent 
of Appeals’ duty to verify IRS compliance with all laws and administrative requirements is a hotly 
litigated issue. 

The Tax Court reviews whether Appeals satisfied the Section 6330(c)(1) Requirements on a 
case-by-case basis.20 Tax Court opinions reviewing Appeals determinations hold that, at mini-
mum, Appeals must confirm that (1) the IRS actually assessed the taxes at issue, and (2) the IRS 
sent the taxpayer all legally required notices.21 Where required by law, the Tax Court confirms 
that the IRS actually mailed a required notice to the taxpayer’s last known address.22 

Three recent opinions — Gurule v. Commissioner,23 Lee v. Commissioner,24 and Au v. Commis-
sioner25 — illustrate how the Tax Court reviews whether Appeals properly verified the IRS’ compli-
ance with the various Section 6330(c)(1) Requirements. 

In Gurule, the Tax Court observed that the administrative record relied on by Appeals did not con-
tain a copy of the notice of deficiency (“NOD”) allegedly sent to the taxpayers. The lack of NOD 
required that the case be remanded to Appeals because: 

The IRS was required to send Mr. and Mrs. Gurule a notice of deficiency before 
assessing tax. * * * However, a copy of a notice of deficiency is not in the record. 
The notice of determination does not say that the Appeals Office verified the mail-
ing of a notice of deficiency. This is especially worrisome because the notice of de-
termination specifically states that the settlement officer verified each of the other 
statutory requirements. [Citations Omitted]  

Similarly, in Lee,26 the Court found on the basis of its review of the administrative record that Sec-
tion 6330(c)(1)’s verification requirements were not satisfied. Specifically, the IRS did not prove 
that it had properly issued a Letter 1153, Proposed Assessment of Trust Fund Recovery Penalty, 
to the taxpayer. In Lee, the IRS argued that it had complied with all the requirements of applicable 
law and administrative procedure, with including the issuance of Letter 1153,  as required by Sec-
tions 6672 and 6212(b). The taxpayer, however, argued that the IRS had not served him with the 
Letter 1153. Appeals’ verification of the issuance of the Letter 1153 was based solely on an Inte-
grated Collection System History Transcript and an unsigned copy of a Letter 1153. Conse-

(Continued from page 15) 
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quently, the Court determined that the record was insufficient to decide whether the IRS served 
the Letter 1153 on the petitioner and denied the IRS’ motion for summary judgment.  

By contrast, in Au, the taxpayer argued that the IRS had failed to verify and apply $300,000.00 in 
payments he allegedly made to the IRS and designated toward the subject trust fund recovery 
penalty. The taxpayer, however, did not provide the Appeals Officer any proof that he had in fact 
made the disputed payments. As a result, the Appeals Officer did not verify whether the IRS had 
properly designated payments allegedly made by the taxpayer to the trust fund penalty at issue.27 
The Au Court — perhaps incorrectly, according to the blog Procedurally Taxing28 — found that 
Appeals satisfied the verification requirements. The Court held that the proper application of pay-
ments was not a verification requirement under Section 6330(c)(1), but an affirmative challenge to 
the underlying liability under Section 6330(c)(2)(b).29  

Au shows the difference between a procedural due process (i.e., a verification challenge) under 
Section 6330(c)(1) and a challenge to the existence or amount of the underlying tax liability under 
Section 6330(c)(2)(b) (i.e., a merits challenge). Section 6330(c)(1) imposes a unilateral and un-
conditional obligation on Appeals to verify that the IRS has complied with and/or satisfied the re-
quirements of any applicable law or administrative procedure. By contrast, the taxpayer has both 
the burden of production and the burden of proof with respect to a challenge to the existence or 
amount of the underlying tax liability.30 

V. The Tax Professional Should Use the Freedom of Information Act, CDP Request (IRS 
Form 12153), and Tax Court Discovery Process to Cause the IRS to Obtain, and Turn Over, 
the Documents Demonstrating the IRS’ Compliance and Non-compliance with Applicable 
Law or Procedures. 

As explained throughout, Section 6330(c)(1) clearly and unambiguously places the obligation of 
independently verifying that the IRS has complied with all applicable laws and administrative pro-
cedures on Appeals. In a perfect world, the Appeals Officer assigned to each case would conduct 
an exhaustive examination of the government’s file and taxpayers would never need to hire a tax 
professional or seek review in the courts to stop an illegal collection action. Reality in today’s re-
source-challenged environment is that: 

1. Settlement Officers carry inventories of ninety cases or more; 

2. Appeals discourages face-to-face CDP hearings; and  

 

(Continued from page 16) 
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3. Group Managers pressure Appeals Officers to close cases based on their calendar 
reports and not the needs of every CDP taxpayer for an individualized review of the IRS’ 
compliance with the Section 6330(c)(1) Requirements.  

Stated simply, Appeals frequently overlooks materials and documents in the administrative file 
that, if reviewed and disclosed to the taxpayer may have made a significant difference in the case. 
Below, we describe some of the best practices used to cause the IRS to obtain, and turn over, the 
documents demonstrating the IRS’ compliance and non-compliance with the Section 6330(c)(1) 
Requirements. 

A. If Compliance with the Section 6330(c)(1) Requirements Is at Issue, The Tax    
Professional Should Almost Never Execute an IRS Form 12256 or 12257. 

It is not unusual for either the Collection Division or the Appeals Office to request that a taxpayer 
execute: (1) an IRS Form 12256, Withdrawal of Request for Collection Due Process or Equivalent 
Hearing, or (2) an IRS Form 12257, Waiver of Appeals Notice of Determination in a Collection 
Due Process Hearing. Neither Form should be signed without substantial thought.  

If the taxpayer executes a Form 12256, the taxpayer loses CDP rights, including his or her rights 
under Section 6330(c)(1) with respect to the CDP tax periods, especially the right to judicial re-
view. By contrast, the IRS has the power to rescind a Section 6330(a) notice issued during the 
suspension of “enforced collection actions,” if: (1) the parties accomplish the rescission before the 
expiration of the thirty-day period in which the taxpayer may request a CDP hearing; and (2) the 
taxpayer has not requested a CDP hearing.31 A rescission preserves the taxpayer’s rights to a 
CDP hearing and judicial review. Absent an exhaustive review of the file, the tax professional 
should request that the IRS rescind its Section 6330(a) notice as opposed to executing a Form 
12256.  

Similarly, Form 12257 waives the taxpayer’s right to a judicial review of an Appeals determination. 
By contrast, there is nothing that prohibits the IRS from memorializing a collection alternative in its 
notice of determination. Absent good reason, the tax professional should request that agreements 
with Appeals be memorialized in a notice of determination as opposed to a Form 12257. 

Stated simply, the tax professional must take necessary steps to avoid a waiver of the taxpayer’s 
rights under Section 6330(c)(1). 

 

 

(Continued from page 17) 
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B. Freedom of Information Act and CDP Requests are Useful Tools to Gather IRS 
Documents. 

Taxpayers are entitled to the administrative record under the IRM and the Freedom of Information 
Act (“FOIA”).32 Under the IRM, “[a] taxpayer or taxpayer representative has a right to information 
used to collect his/her tax liability, which includes a copy of the case file.”33 The IRM, however, 
does not define what is contained in a “case file,” and tax professionals complain that the IRS Col-
lection Division provides only the account transcript when asked for the case file. Accordingly, in 
almost every CDP case, the taxpayer and representative tax professionals should make a request 
for transcripts,34 followed by a FOIA request for the complete administrative file. To the extent that 
the tax professional has reviewed IRS transcripts and believes a document referred to on the 
transcript is relevant to the taxpayer’s defense, he or she should attach the relevant transcript to 
the FOIA request and specifically request the document by its Document Locator Number (DLN). 

In an income tax case, the FOIA request should request all of the documents demonstrating com-
pliance and non-compliance with requirements of any applicable law or administrative procedure. 
The chart below sets forth a nonexclusive list of documents that the taxpayer or representative tax 
professionals should solicit in a FOIA request. The CDP request should request that Appeals ver-
ify the IRS compliance with the laws and procedures referred below:  

(Continued from page 18) 

(Continued on page 20) 

Document/Verification Requests Code Section or IRS Procedure 

The Record of Assessment described by Section 
6203  

Section 6203 provides that, “Upon request of the 
taxpayer, the Secretary shall furnish the taxpayer a 
copy of the record of the assessment.” 

The Math Error Notice described in Sections 6213(b) 
and (g) 

Sections 6213(b) and (g) authorize the IRS to as-
sess some taxes without first issuing the statutory 
notice of deficiency. To make this summary assess-
ment, the IRS must explain the error to the taxpayer 
and give the taxpayer sixty days from the date of 
the notice to request that the IRS abate the tax. 

The Notice of Deficiency described in Section 6212 
 
 

Section 6212 provides that a notice of deficiency 
must precede an assessment of tax in an amount 
greater than the tax shown on the return.  

The Notice and Demand referred to in Sections   
6303(a) and 6601(e) 

Collectively, Sections 6303(a), 6321, and 6331(a) 
provide that notice and demand must be provided to 
a taxpayer before the IRS can collect through the 
tax lien or by levy. 
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For CDP requests involving trust fund recovery penalties, the FOIA request should demand      
production of the documents verifying: (1) the IRS’ proper assessment of the trust fund recovery 
penalty,36 and (2) the responsible person’s failure to pay the liability after notice and demand for 
payment of the liability.37 

 

 

(Continued from page 19)

(Continued on page 21) 

Document/Verification Requests Code Section or IRS Procedure 

The government’s computation of the assessment 
statute of limitations and any Extensions of the 
Statute of Limitations on Assessment 

As specified in Section 6501. 

The government’s computation of the Collections 
Statute Expiration Date (CSED) and any Exten-
sions of the Statute of Limitation on   Collection of 
the Assessment35 

As specified in Section 6502. 

The documents demonstrating compliance with 
Section 6751(b) 

Section 6751(b) provides that: “No penalty un-
der this title shall be assessed unless the initial 
determination of such assessment is personally 
approved (in writing) by the immediate supervi-
sor of the individual making such determination 
or such higher level   official as the Secretary 
may designate.” 

Verification of the Contacts Required by Section 
6404(g) 

Section 6404(g) provides for the suspension of 
interest and certain penalties. 

The documents verifying compliance with the pro-
cedures for personal residence and assets. 

See IRM, pt. 5.10.2.1 (Apr.11, 2013). 
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C. The CDP Request (Form 12153) Should Include a Request for a Face-to-Face 
Hearing and the Ability to Inspect the Documents Demonstrating the IRS           
Compliance and Non-compliance with Applicable Law or Procedures. 

Appeals will generally conduct CDP hearings by telephone unless the taxpayer requests a face-
to-face hearing. Where the IRS’ compliance with the Section 6330(c)(1) Requirements is genu-
inely at issue, the Taxpayer or representative tax professional should request a face-to-face tran-
scribed CDP hearing.38 As a general matter, for requesting taxpayers, Appeals will offer a face-to-
face CDP hearing at the Appeals Office closest to the taxpayer’s residence 

Appeals Officers are sometimes reluctant to grant face-to-face hearings. That reluctance is easily 
overcome by Section 7512(a), which authorizes a taxpayer to request permission make an audio 
recording of the CDP hearing. Because the IRS does not allow taxpayers to record CDP hearings 
conducted by telephone,39 Appeals gives most taxpayers requesting to transcribe their CDP hear-
ings a face-to-face, as opposed to a telephone hearing.  

The Form 12153 requesting the face-to-face hearing should explain that one reason the taxpayer 
wants a face to face hearing is to review the documents verifying the IRS compliance with the 
Section 6330(c)(1) Requirements pursuant to the IRS Routine Access to IRS Records or “Open 
Book” policy.40 Specifically, the IRM provides: 

If you are working with an IRS employee on an open case, you may request infor-
mation from the case file (such as copies of work papers or other records) directly 
from the IRS employee assigned to the matter.41 

An open book policy with respect to the Section 6330(c)(1) Requirements is rooted in the Tax-
payer Bill of Rights, which include: 

• The Taxpayer’s Right to Be Informed; 
• The Right to Quality Service; 
• The Right to Pay No More than the Correct Amount of Tax; and  
• The Right to a Fair and Just Tax System.  

The argument for such policy is that a tax system cannot be fair and just if the taxpayer does not 
have the same access to his or her tax documents that Appeals has in connection with an IRS 
request to seize the taxpayer’s property. 

To the extent that Appeals declines the request to review the administrative file, the taxpayer and 
his professionals should file IRS Form 911, Request for Taxpayer Advocate Service Assistance 
(And Application for Taxpayer Assistance Order).  

(Continued from page 20) 
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D. The Tax Professional Should Use the Discovery Available in the Tax Court to   
Obtain Evidence Demonstrating the IRS’ Non-compliance with Applicable Law or 
Procedures. 

Evidence related to the IRS’ compliance with all applicable laws and procedures and Appeals’ re-
view of the same goes to the very factual inquiries required by Section 6330(c)(1). Accordingly, 
best practices in CDP cases require that the taxpayer engage in formal and informal discovery.  

First, as an initial matter, existing Chief Counsel procedures provide that in CDP cases, “[t]he tax-
payer should be provided with a copy of the complete administrative record.”42 The IRM, however, 
does not define what Section 6330(c)(1) documents should be included in the Appeals’ case file.43 
Tax professionals should not blindly accept the IRS definition of what constitutes the administra-
tive record.44  

Second, taxpayers generally need both contention interrogatories and document demands to 
prove that (a) the administrative record is incomplete, or (b) Appeals did not adequately verify that 
the “requirements of any applicable law or administrative procedure have been met.” More specifi-
cally, in Section 6330(c)(1) cases, formal discovery is sent: 

1.to identify, and demand, that the IRS produce all of the documents Appeals relied in 
connection with its determination that the IRS satisfied the requirements of any ap-
plicable law or administrative procedure; 

2.to identify those documents that the IRS has destroyed; 

3.to identify the government’s position as to any Section 6330(c)(1) based legal issue that 
requires the application of law to fact (i.e., “contention interrogatories”); and  

4.to identify, and demand, that the IRS produce those documents that demonstrate that 
the IRS has not satisfied the requirements of any applicable law or administrative 
procedure. 

The final request — the request that the Chief Counsel attorney evaluate his or her client’s com-
pliance with Section 6330(c)(1) — is controversial. As a policy matter, the IRM authorizes Chief 
Counsel attorneys to make a Motion to Remand a case to the Appeals Office when required by 
the interests of justice.45 The issue of whether Chief Counsel attorneys are obligated to do a 
Brady v. Maryland46 type review of Appeals compliance with Section 6330(c)(1) has not been de-
cided to by the Tax Court.  

(Continued from page 21) 
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In Brady, the Supreme Court held “that the suppression by the prosecution of evidence favorable 
to an accused upon request violates due process where the evidence is material either to guilt or 
to punishment, irrespective of the good faith or bad faith of the prosecution.”47 Although tradition-
ally, the Brady rules do not apply to civil or administrative proceedings,48 Courts have found that 
an individual’s due process rights are no less important in civil proceedings than in criminal cases. 
For example, in Sperry & Hutchinson Co. v. FTC, Judge van Pelt Bryan observed:  

There is no question that due process requires the prosecution in a criminal case 
to disclose evidence in its possession which may be helpful to the accused. Pre-
sumably, the essentials of due process at the administrative level require similar 
disclosure by the agency where consistent with the public interest. In civil actions, 
also, the ultimate objective is not that Government “shall win a case, but that 
justice shall be done.”49 

A few courts and two administrative agencies — the Securities Exchange Commission (“SEC”) 
and the Commodity Futures Trading Commission (“CFTC”) — have adopted the Brady rule.50 In-
deed, the CFTC determined that the rule is not a discovery rule, but “rather it is a rule of fairness 
and minimum prosecutorial obligation,” and cited its premise as rooted in due process grounds.51  

The purpose of Section 6330(c)(1) is to ensure that the IRS does not seize a taxpayer’s property 
absent due process of law. In Brady, the Supreme Court observed “The United States wins its 
point whenever justice is done its citizens in the courts.”52 Best practices suggest that the govern-
ment be requested to review its file and disclose evidence favorable to the taxpayer whenever the 
taxpayer challenges the government’s compliance with Section 6330(c)(1). 

VI. Conclusion. 

Section 6330(c)(1)’s requirement that Appeals independently verify that the IRS has complied 
with all applicable laws and administrative procedures before seizing taxpayer’s property is fre-
quently overlooked and misunderstood by the IRS and the courts. It is the job of the tax profes-
sional to assert the procedural due process protections memorialized by the Section 6330, prose-
cuted and to demand that Appeals and the Office of Chief Counsel comply with that section. If you 
have any questions about ensuring the government’s compliance with Section 6330, feel free to 
call or email Frank Agostino at (201) 488-5400 x107 or FAgostino@AgostinoLaw.com, or Erica 
Son at x131, or ESon@AgostinoLaw.com.  
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NJSBA AWARD 

On October 27, Frank Agostino will accept the New Jersey State Bar Association’s Pro Bono 
Award on behalf of Agostino & Associates. The ceremony at the New Jersey Law Center in New 
Brunswick will honor A&A, the only law firm to receive the award this year, and three attorneys 
“for making extraordinary efforts to provide people without means access to justice.”  The event is 
free to NJSBA members and, in addition to the awards presentation, will also feature a CLE semi-
nar entitled, “Pro Bono: Good for the Community and Good for You.” The evening will conclude 
with a networking reception.  The registration deadline is October 24. 

IDENTITY THEFT BOOK 

A&A is proud to announce the recent release of the Tax Practitioner’s Guide to Identity 
Theft.  The 2015 edition, authored by Frank Agostino, Brian Burton, and Lawrence Sannicandro, 
and published by educational publishing powerhouse Wolters Kluwer, is the initial installation and 
will be updated each year.  The book includes: (i) a discussion of the federal and state statutes 
that criminalize identity theft; (ii) recent case law as well as the cooperative steps taken by the 
IRS, Department of Justice, FBI, Secret Service, and U.S. Postal Inspection Service to protect 
personally identifiable information and pursue identity thieves; (iii) twenty-five “best practices” that 
individuals can employ to decrease the risk of both tax-related and non-tax related identity theft; 
(iv) a round-up of relevant IRS rulings; (v) identity theft resources that state governments and their 
tax authorities make available to residents (including restitution and/or forfeiture provisions that 
victims may use as a statutory basis to recover losses attributable to identity theft fraud); and (vi) 
an Appendix with checklists for resolving tax-related identity theft, steps to take once victimized, 
and sample letters. 
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