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l. Introduction?

In a democratic societythe government must followthe law when enforcing the law.

This report documentsincidents where persom e | at the U.S. Depart me
Department 0) and the U.S. Embassy in Sanada |
and abuse during investigation®f possible immigration or naturalization fraud at the
EmbassyPut simply, Department and Embagsersonnel did not follow the law, including

the Departmentods regul ations, pheid invesiigatisns. and |
We request the Office of the Inspector General (OIG) investigate theseidents and

determine whether sufficient caorective action has been taken to address such misconduct.

As media outlets like7he New York Timeg The Guardiarf National Public Radi¢
The San Francisco Chronicfeand other$ have reportedthese abuseappear to be part of a
widespread pattern. This report demonstrates thtte pattern wasnot the doing of a few
rogue officers at the Embassy in Sdaabut, rather, stemmed froma systemic lack of
accountability and a failure of leadership and oversightr om Sanad6a to D.C

During their investigations, Embassy personnefuestioned the immigration
background of American citizens who came to the Embassy seeking consular assistance.
They accused YemerAmericans ofusi ng Afal seo names mshen t h
emigratedfrom Yemen to the Uhited Statesdecades priorAlthough these individuals never
faced challenges to their citizenship in a denaturalization proceedinghe Embassy
nevertheless confiscated their passpoasn d r evoked t he mproaredbdisédr a udul
on the samequestionable evidencé

1 The authors would like to thank Shirin Sinnar, Assistant Professor of Law and John A. Wilson Distinguished
Faculty Scholar at Stanford Law School, for her valdalfeedback and suggestions.

2 Liz Robbins, YementAmericans, Thrust Into Limbo, Say U.S. Embassy Unfairly Revokes Passpovtd IMES,
May 27, 2015, http://www.nytimes.com/2015/05/28/nyregion/yemeniamericansthrust-into-limbo-sayus
embassyunfairly -revokespasspats.html.

3 Smitha Khorana,US citizens in Yemen accuse American embassy of confiscating passfeitsGUARDIAN,
Jul. 22, 2014http://www.theguardian.com/world/2014/jul/22/yemeniamericansus-embassysanaapassports

4 Richard Gonzales(J.S. Citizen Stranded in Yemen Sues State Departm&TIONAL PUBLIC RADIO, May 28,
2015, http://www.npr.org/2015/05/26/409672017/ts-citizen-strandedin-yemen-suesstate department

5 Bob Egelko,S.F. man says U.S. fraudulently kept him from leaving Yem&¥F CHRONICLE, Apr. 20, 2015,
http://lwww.sfgate.com/bayarea/article/F-man-saysU-S-fraudulently-kept-him-from-6212229.php

6§ Matt O 6@rklanad man stuck in Yemen fights to return OAKLAND TRIBUNE, Jan. 31, 2014,
http://www.mercurynews.com/breakingnews/ci_25030451/oaklananan-stuck-yemenfights-return.html.

7SeeB US.C.§1504 aut hori zing the Secretary to fAcancel o any p
erroneously obtained from, or was created t2rCdRgh ill e
51.62(a)(2) (authorizing the Departmentto revoke aps s port when it has been fobtai.
or erroneouslyodo or fiwas created through illegality or |


http://www.nytimes.com/2015/05/28/nyregion/yemeni-americans-thrust-into-limbo-say-us-embassy-unfairly-revokes-passports.html
http://www.nytimes.com/2015/05/28/nyregion/yemeni-americans-thrust-into-limbo-say-us-embassy-unfairly-revokes-passports.html
http://www.theguardian.com/world/2014/jul/22/yemeni-americans-us-embassy-sanaa-passports
http://www.npr.org/2015/05/26/409672017/u-s-citizen-stranded-in-yemen-sues-state-department
http://www.sfgate.com/bayarea/article/S-F-man-says-U-S-fraudulently-kept-him-from-6212229.php
http://www.mercurynews.com/breaking-news/ci_25030451/oakland-man-stuck-yemen-fights-return.html

The investigationswere plagued by numerous forms of miscondud¥io h a mme d 6 s
story demonstrates the problems cleatlyMohammed is an American citizenHe was in
Yemen in 2012 for a short visitvith his family when his wife gave birth to their daughter
early. He went to the Embassy in January 2013 with his infant daughter to obtain a Consular
Report of Birth Abroad and U.S. passporso that he could take her to the United States
where her siblings would eturn to school.

Instead,a Special Agenin the Diplomatic Security Service (the law enforcement arm
of the State Departmentfook Mohammed into a secureinterrogation room and detained
him an entire day without food or water while Mohammed carried his crying infant
daughterin his arms The Agent threatened to put him in jail if he didhot provide a nhame
that was different than the nameon his passport After hours of threats and repetitive
guestioning in custodywith his infant daughter crying and hurgry, Mohammed believed his
only way out was to provide a false nametHe was presented with @locument in English
which was not completely translated for him, anéhstructed to sign. Later, the paper turned
out to be a Aconf es seémamedto imrhigrdte tchtlee UhitaddStatessie d a |
the 1990s and to naturalizen 2002 His passport was confiscatedthout explanation and his
application for a CRBA was denied.

Mohammed was summarily banished to Yemen aftarearly 20 years in the United
States For a year, Mohammed contactetthe Embassypleadingfor help to return home. But
Mohammed did not receive any response explaining what had happened to his passport
Indeed, it was not until thirteen months later, in February 2014hat the Embassy finally
provided Mohammeda temporary passport to fly backome. And it was not until December
2014, 709 days after his passport had been confiscakethd only foll owing h
intervention that the Department provided Mohammedformal written notice that his
passport had been revoked

Wh a t i's perhaps most striking &bhammnmed Mo ham
challenged the revocation of his passport at an administrative hearimg. make its case, the
Department relied solely on the cofession Mohammed was forced to sign at the Embassy
even though he had signed | NMohammedile cinfessional | e g e
purported to claim that the man who brought Mohammed to the United States was not
actually his biological father.As part of Mo h a mmeubbrdissionto the hearing officer
Mo h a mmelalgess at CLEAR presented DNA evidencef ound i n Mo ha mme
immigration fle pr ovi ng to a scientific certaiThee y t ha
DNA evidence establishetbeyond any doubt thatMo ha mmeédésf essi ono coul d
been coerced.

8 Mohammed is a CLEAR client who wished only to be identified by his middle name.



Facedwi t h t hi s evidence, the Department offe
if he agreed to withdraw his request for éormal decision. But Mohammed wanted justice
and finality, so hedeclined the offer and maintained his request for a decisiddltimately,
pursuant to the hearing officerdéds recommendat
vindicating Mohammed and granting him issuance of a passport in his true name nearly
three years after it had been originally confiscatedseverely disrupting his family and
professional life

The Departmentdéds case against Mohammed res
the Embassy, similar to confessions used against other affected indivedludbhammed was
lucky enough torecover incontrovertible proof in his immigration file that the statement
could only have been i nv cdoubhdnshe reliabilitylofl@/dheme d 6 s
interrogation statements signed at the U.S. Embassy in&éna and <call s into
entire practice of passport revocations affecting U.S. citizens in Yembrdeed, a federal
court raised questions whether another Yememimerican man understood the document he
signed because he usdk very name that wasllegedly falseo sign it°

Takentogether with other documented cases, the need for an investigation could not
be more pressingYet, despite public interest and several requests from advocacy groups, t
Department has refused to shed light on how many individuals were affected, why they were
singled out in this way, or what measures it has taken to prevent similar misconduct in the
future. Advocates believe that at least several dozen American citizemse caught up in this
pattern of misconduct but the Department has refused to identify the number of affected
personsMoreover, the Departmenthasnot clarified whether any of its personnelhave ever
been held accountable for this misconduct. The lack of evident Departmental action
highlights the need for a comprehensive and transparédtG investigation.

Although many of the coercive interrogations and passport revocatiappear to have
taken placefrom 20122014, several Americansontinue to sufferthe consequences today.
Many remain stranded abroad. A significant number of those who have returned to the
United States have not received new passports, limiting their ability to visitildren and
spouses who are still in Yemenindeed, most disturbindy, the indirect victims of the
Department s behavior are young children who
their parents but who have been denied passportsased on the aforementioned
i c o nf e étsaitincerofshuntanitarian crisisand violent chaos in Yemen, it is unacceptable
for the Department to leave thes@merican children in mortal danger

°Order Granting Plaintiffds Mowmare Kerrf; Ho. 1584076003, 206r v | nj

WL 5964901 (N.D. Cal . Oct . 13, 2015) (Al't is puzzling,
was signing a confession that his trugame is something other than Omar would sign the salled confession
under the allegedly false name Omar . Thus, the signat.

supports a finding that the statement was unknowing an:
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Thetemporaryc | osure of the U.S. Embassy in Sana

i mpede the Ol G6s abil ity atiom. Mang,nfonatcall, of dhe s uc c e«
personnel previously assigned to tpgiogranEchbas sy
passport revocationsare still employed b y t he Depart ment . The De

headquarter§ where the administrative revocationof passports occur® should possess
records of the passports that were confiscated in Yemen and subsequently revoRedthe
extent affected individuals were able to request and participate in administrative hearings the
Department should also have records olfdir testimony concerning the circumstances of
their interrogation. And the Department should have access to all electronic
communication® including Embassy cables;mails to American Citizen Services, and other
resourced without physical accessotheEmbas sy i n Sanada.

Finally, this report focuses orthe confiscation of passporttom YemeniAmericans
But this community has alsoe x pr essed concern about ot her
performance with respect to Immigrant Visa and American CitizeBervices reporting long
processing delays, impossible burdens of proof, and difficulty navigating the Embassy to assist
U.S. citizen children or to assist spouses or Roitizen children in petitioning for
immigration benefits



I.. The I nspector General 6ds DSystgnicand Au
Abusesand Administrative Misconduct

Inspectors General playa crucial oversight role in the context of civil rights and
liberties.° Increasingly, Inspectors General across several federal agencies have focused on
systemic civil rights and civil liberties issues, often effectuating important policy reforms,
improving public awareness, and respomdyt o t he pub IY%iForGesampe,dhecer ns.
Department of Justiceds I nspector Gener al has
and the use of National Security Lettet,and t he Depart ment of Hon
Inspector General reviewed redress procedures for travelers on tegowatchlists?s

The State Department OIG is similarly authorized biyhe Inspector General Act and
the Foreign Service Act to conduct audits, inspections, and investigations into the U.S.
Department of Staté* Specifically, the Inspector General is authaed to review and
evaluate the administration of activities and foreign posts and other units within the
Department to examine whether they comply with applicable laws and regulations and
Awhet her there exi st instancadvucfesf rawed i cr ent

10 @eShirin Sinnar, Institutionalizing Rights in the National Security Executive50HARV. C.L-C.R.L. REv. 289

(2015) (analyzing the role of Offices of the Inspector General across several federal agencies in investigating

abuse of civil rights and civil iberties, particularly in the counterterrorism context). See alsoShirin Sinnar,

Protecting Rights from Within? Inspectors General and National Security Oversigéi STANFORD L. REV. 1027,

1031 (2013) (analyzing how fitl Gsolpd aiye dp rao tseuatpirng i migd ly1
impressive transparency..., identify[ing] violations of the law that had escaped judicial review, and even

chall enged government conduct where existing | aw was al

11 See50 HARv. C.L-C.R.L. Rev, suypraa t 311 (explaining how the U.S. Depa
two highly critical reports concluding that federal officials had indiscriminately labeled detainees as terrorism
suspects, held many under harsh conditions, and physicgl abused some detainees, 0 a

fattracted tremendous public and congressional attenti
and assisted some for mer det &i(neexepsl aiimi algt & ilsraitftgth h ceoenDpCel
damning reports on the FBI®&s use of National Security |
the | awdo eventually #Aled the FBI to terminate the us:

procedureso) .

12 OFFICE OF THE INSPECTORGEN., DEPARTMENT OF JUSTICE THE SEPTEMBER11 DETAINEES A REVIEW OF THE
TREATMENT OF ALIENS HELD ON IMMIGRATION CHARGESIN CONNECTION WITH THE INVESTIGATION OF THE
SEPTEMBER11 ATTACKS (2003) OFFICE OF THE INSPECTORGEN., DEPARTMENT OF JUSTICE A REVIEW OF THE
FEDERALBUREAU OF INVESTIGATION& USEOF NATIONAL SECURITY LETTERS(2007).

13 OFFICE OF THE INSPECTORGEN., U.S. DEPO" OF HOMELAND SEC., EFFECTIVENESSOF THE DEPARTMENT OF
HOMELAND SECURITY TRAVELERREDRESSNQUIRY PROGRAM (2009).

14 See22 U.S.C. § 3929(b).
5 /d. at § 3929(b)(4)see alsd FAM. §053.41 (a) (2) (AConduct investigations a
the administration of the programs and operations of the Department, the BBG, the USIBWC, and any other

2



The I nspector Gener al i s authorized to exami
being effectively achieved and whether the interests of the United States are being accurately
and effectiv®ly represented. 0

Moreover, the Office of Investigations (OIV) within the OIG is authorized to conduct
investigations into violations of law or regulations and abuse of authority. OIV has authority
to fireview complaints and information concetl
condituting a (1) violation of a law or regulation; (2) mismanagement, gross waste of funds,
or abuse 07fAndahe hewly estallished ®ffice of Evaluations and Special Projects
(ESP) is tasked with fAreviewingbyldemgiadn onfsf io
and Adeveloping a capacity fo focus on broade

As described below, the pattern of passpor
involved violations of applicable regulations and laws, including abusesantthority. In
addition, these cases raise fAotdfer serious pr

We have identified the following potential violations:

1 Failure to provide written notice and opportunity for hearing when
passport is revoked

1 Failure to issue psspors to citizens who submit a valid certificate of
citizenship or naturalizatior?*

1 Failure to provide citizers with a limited validity passport to travel home
to the United Satesupon passport revocation/confiscatiéh

organization fa which the OIG has oversight responsibility that the Inspector General determines are
necessary. o).

1622 U.S.C. § 3929(b)(5).

71 F.AM. § 057.1(a)(1)2).

B8SeeOf fice of Evaluations and Btpseoig.stategov/espj ect s, U. S. Dep
1922 U.S.C. § 3929(b)(4).

222 C.F.R. §51.65(a); 8 U.S.C. § 1504(a).

27 F.A.M. A 1381.2(d) (1) (ficertificates of Naturalizat
Accordingly, an individual remains eligible for a U.S. passport until his/her Certificate of Naturalization or
Certificate of Citizenship is revoked by U.S. Citizenship and Immigration Services (USCIS) or a U.S. District

court, or unless he/she is ineligible for passport services feasons other thannorc i t i zenshi p. 0) ; 7
1230 Appendi x D, Revi sed I NA 340 () (AU. S. passport
naturalization is revoked. 0) ; 7 F.A. M. A 1381an2(d) ( 3)

individual who presents either a certificate of naturalization or citizenship)22 C.F.R. § 51.43(b)(1)(i)
(certificate of naturalization is documentary evidence of U.S. citizenship); 22 C.F.R. 8 51.43(b)(1)(ii) (certificate
of citizenship is documentey evidence of U.S. citizenship).

222 C.F.R. A 51.60(a) (providing nitdl&atesmay peasstepupont f or |
revocation of a passport or denial of a passport application).


https://oig.state.gov/esp

1 Failure to guarantee that statements provided during or subsequent to an
interrogation are voluntary, as Diplomatic Security agents allegedly used
improper threats or promisego obtain involuntary confessions failed to
advise individuals about their rigks, andfailed to fully translate written
statements



lll. Three Years Without ReformAn Overview of Miscondud at the U.S.
Embassy in Sanada

Civil rights groupsinitially received reports about the confiscation of U.S. passports
from concerned Americans in gjing 2013. Individuals reported that their relatives had been
stranded in Yemen after the U.S. Embassy in
several months to a year earlier. Without exceptionhese Americancitizens claimedthey
were subjected ¢ interrogations at the Embassyasting nearly a full day until they finally
signedinvoluntary confessios that they had used false names to immigrate to thaitéd
States. The Embassy subsequently refused to return their U.S. passports, but also failed to
provide them with any formal notice explaining the confiscationor how to appeal, nor an
alternative means to return to the United Statewithout their passpats.

The Asian Law Caucus6 first clientandvas Ra
Oakland residentwho traveled to Yemen in 2012 to help his young child obtain a U.S.
passport so he could move hteen-pregnant wife (also an American citizen) and the @t
back to California with him. In November 2013, the Caucus wrote Deputy Assistant
Secretary for Passport Services Brenda Spraguepttotest the confiscation ofHus s ei nd s
passportafter a coercive interrogationin January 2013and to demand reinstatement of his
passportbecausehe Department had failed to provide him with notice or a hearing. DAS
Sprague did not r e s p dlomevert Husseirthappar€diyalongsvith | et t e
dozens of other YemenAmerican® was suddenly summoned to the Embassy mid-

December 2013 and provided, for the first time, a formal notice of revocatidh e Cauc us o
outreach to Spraguappears to havéorced the Department to issue the revocation notices to
Americanswhose passports had been confiscattdthe Embassyp to a year prior. Further,

in approximately February 2014the Embassybegn issuing limited validity passports for

return to the United States.

During this period, anational coalition of civil rights groups, includingthe authors of
this report, published a Know Your Rightsdocument in Arabic and English toinform
YemeniAmericans whose passports were seized thttey had the right to return to the
United Sates and to demand a hearing about the nbiscation of their passports.The
document also explainedhiat American citizens had the right to remain silent and to request
an attorney before participating in arEmbassyinterrogation, and that they could refuse to
sign involuntary confessioms until they sought the advice of an attorney. The document is
available athttp://myembassyrights.org/

In January 2014 A/ Jazeera Americpublished a groundbreaking investigative report
that featured a State Bpar t ment whi st | gWirtuallywadl oféhe statementsm t h a't
say t hat t he i ndi vidual nat urthheyi apeedr toubed e r a


http://myembassyrights.org/

invol unhTley. dur nal i st [accoding tottmedoffictalh ant internal
investigation determined that the statements those revocations were based on were obtained
under o6confrontational 0O circumstances, with
investigative officer and an interpreter who, the official said, treated their subjsc
6aggred&Theeiwhi 6061 eblwWewee sabhkedg &adbout an inh
intimidating environment, without any independent supervision of the interrogator and his
trans® ator . o

In July 2014, the coalition, including theauthors ofthis report, submitted a Shadow
Report to the U.N. Committee on the Elimination of Racial Discriminatiot§ The report
summarized the pattern of passport confiscations, explained their illegality under U.S. and
international law, and made a series of reconendations to the U.S. State Department.

Later that month, 7he Guardiannewspaper published an article featuring another
YemeniAmerican man who, similar to Rayman, had been coerced into signing a
involuntary confession after a full day of interrogatia?¥ The reporter corroboraté these
claims by identifying several othelAmericanswho had been subjected to similar treatment
and who wererepresented byJan H. Brown, grivate practiceimmigration attorney in New
York.

From mid-2014 onwards, a number ofAmericans whose passports had been
confiscated in Yemen, but who had been issued travel documents to return to the United
States, requested and participated in administrative hearings at the U.S. Department of State
to contest the revocation of their pasgorts. As explained below, these hearings were
fundamentally unfair and wee defective in many respects. This and other egregious aspects
of the practice were criticized by legal scholars who examined the spate pfassport
revocations and their potential legality as early as 2014.

2 SeeAmel Ahmed, Yemeni Americans Cry Foul OvelPassport Revocation\L JAZEERA AMERICA, Jan. 21,
2014,http://america.aljazeera.com/articles/2014/1/21/yeraemericanscryfouloverpassportrevocations.html

2 d.
5.

% SeeAsian Americans Advancing Justicé Asian Law Caucus etal., Shadow Reporti Prepared for the
Committee on the Elimination of Racial Disr i mi nat i on [ n connection to [ts
periodic report under the International Convention on the Elimination of All Forms of Racial Discrimination

July 2014, avallable at http://tbinternet.ohchr.org/Treaties/CERD/Shared
Documents/USA/INT_CERD_NGO_USA _17797_E.pdf

%7 Seesupranote 2.

28 SeeRamzi Kassem Passport Revocation As Proxy Denaturalization: Examining the Yemen Ca$2s
FORDHAM L. Rev. 2099 (2014), http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=4978&context=f|r
Patrick Weil, Citizenship, Passports, and the Legal Idéytof Americans: Edward Snowden and Others Have a
Case in the Courts123YALE L.J. F.565 (2014) http:/lyalelawjournal.org/forum/citizenship-passpas-and-the-
legatidentity -of-americans


http://america.aljazeera.com/articles/2014/1/21/yemeni-americanscryfouloverpassportrevocations.html
http://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/USA/INT_CERD_NGO_USA_17797_E.pdf
http://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/USA/INT_CERD_NGO_USA_17797_E.pdf
http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=4978&context=flr
http://yalelawjournal.org/forum/citizenship-passports-and-the-legal-identity-of-americans
http://yalelawjournal.org/forum/citizenship-passports-and-the-legal-identity-of-americans

The authors of the report are aware of onlgnecase in which a passport was returned
aftera hearing:Mohammed, mentioned above, had signeuh involuntary confession stating
his father, who brought him to the United States was not his father. However, CLEAR
obtained his Alien file from U.S. Citizenship and Immigration Services where they located a
copy of a DNA testconfirming the paternal relationship between him and his father.
Presented withthis clear evidencethe Department offered to issuéMo h a m mpadspost in
exchange for a withdrawal of his request for administrative reviewyen thoughit had filed
a written submission arguing the involuntary confession was a sufficient basis on which to
revoke his passportSeding justice and finality, Mohammed declined that offerinsisting
that the Department take a formal final decision based on the administrative hearing.
Mohammedultimately prevailed: the Departmentrecently notified him of its final decision
A on r efuhe &ullwécorad by the Deputy Assistant Secretary for Passport Servites he
is entitled to a passport in his true nanté.

Mo h a mmeadeGabne casts doubt on all of the involuntary confessions obtained at
the EmbassyThat the Department relied on M hammedés signed fAconf es:
proved false by incontrovertible scientific evidence, raises serious questions about how
Embassy personnel procured these confessions.

Yet, despite these serious questions, thgepartment has after an administrative
hearing, affirmed most of the passport revocatiorsr i si ng out of the Emba
the basis of thenvoluntary confessions lane.*°

Thi s defective process prompted the first
behavior in court, brought in April 2015 by the Asian Law Caucus on behalf of Mosed Shaye
Omar, a 64year-old man who had also been held for a full day of interrogation without his
medication, food, or water, until he signed ra involuntary confession that he used a
Afraudouliedhent ity to i mmigrate to theasalliBited S
citizen in 1978. The caseQOmar v. Kerry, is still pending, but Mr. Omar prevailed on a
motion for preliminary injunctiond a form of relief rarely granted by federal courés and
expects resolution of his motion for summary judgment in the near fututeln its order, the

®l'n some cases, such as Rayman Husseinbds, the Depart me
individual requested a hearing but before the hearing was convened and before the petitioner submittsd a

rebuttal evidence to the signed confessionB.he Depart ment és behavior in these
acknowl edgement that some confessions are unreliable,

cases is not clear.

30 In some casg, individuals have waited and continue to waib for unreasonably long periods of time for the

Department to make a final decision after the administrative hearing.

S*Mr . Omar bés | awsuit should not be an obdisiadividml case an Ol
alone, while the OIG would focus on systemic issues that are not addressed or resolved through individual

litigation. Moreover, other agency OIGs have successfully conducted investigations on particular issues despite

pending litigation. See, e.9g.OFFICE OF THEINSPECTORGEN., U.S.DEPO" OF HOMELAND &EC., THE REMOVAL OF

7



court raised questions about the Embassy confessisray i ng it WMr.sOméirp u z z | i
would sign the confession with the allegedly fraudulent name if he undewsd it, and thus a

sign the confessionwa s Aunknowi ng .& rBdcause no¥ thé pralimiaaryy
injunction, Mr. Omar was subsequently able to travel to Yemen for a brief visit with his
youngest daughter, and then to return to the United States.

In May 2015, The New York Timeseported on several additional YemerAmericans
whose passports had also been confiscated iuasgionable manner, includingCLEAR client
Mohammed and Asian Law Caucus client Mr. Om#.

In addition to the investigative repoting by The New York Times, A/ Jazeera
America and The Guardian the Asian Law Caucus has filed two Freedom of Information
Act requests with the Department seeking additional background information about the
scope of pattern of passport revocations in ren, the supposed internal investigation
reported by Al Jazeera America, and other aspects related to Department pabicythis
matter. Despite the fact thatthese requests were filed in February 2013 and July 2013, the
Department has yet to providénformation in responseo the requests

Although the Embassyhas been closed sincEebruary 2015, and it appears that
passport confiscation based on coerced confessions had likely ended by then, the practice has
continuing consequences. Indeed, despite being on notice for more than two yedrsut
serious questions regarding the relidity of these confessions, the Department continues to
use and defend them in administrative and judicial proceedings. Moreover, the Department
has not limited itself to revoking the passports of those who signed involuntary confessions,
buthasalsobegub 0 revoke the passports oohtheshasseof of t h
those same involuntary confessions

CAaNADIAN CITIZEN TO SYRIA (2008) (report about the extraordinary rendition of Maher Arar, who
simultaneously filed a lawsuit against U.S. government official€FICEOF THE INSPECTORGEN., U.S.DEPO OF

JUSTICE A REVIEW OF THE F B4 HANDLING OF THE BRANDON MAYFIELD CASE( 2 0 0 6 ) (report about
handling of man falsely accused of Madrid bombings despite pending litigation for same case).

2 Seeypranot e 10 (dAlt is puzzling, to say the | east, why
confession that his true name is something other than Omar would sign thecsdled confession under the

allegedly false name Omar. Thus, the signature is coresiatt wi t h Pl ainti ffds testi mony
finding that the statement was unknowing and involunt al

33 Seesupranote 1



IV. Anatomy of Passport Confiscatiorst t he U. S. Embassy

As explained above, the pattern of misconduct occurred in several m@sas
Interrogations and revocations occurred from at least mRD12 to mid2013. Notices of
revocation were not provided until December 2013. Limited validity passports were not
provided until February 2014. From March 2014 onward, the Department has coneen
administrative hearings in Washington D.C. to review th& a n gewoeations. In rare cases,
passports have been returned, but it appears that the Department has refused to return the
overwhelming majority of passports. To date, the Departmenthasrefud t o I ssue Al
validityo passports to some individuals who
each phase in more detail.

The information below is based on information provided to the Asian Law Caucus
and CLEAR by individuals who sought led assistance. In some cases, these individuals have
submitted declarations under penalty of perjury to the Departmerntr filed lawsuits
recounting their allegations. In other cases, individuals may be available for interviemith
OIG, provided sufficientguarantees againgfovernmentretaliation.

A. Coercive Interrogationg20122013)

Many of the cases we documented occurred between September 2012 and June 2013
when American citizens visited the Embassy for routineconsular appointments such as
filing a passport application for a childan application for a Consular Report of Birth Abroad
(CRBA), or an immigration visa for a relativeAt the time, the Department had been urging
U.S. citizens to evacuate the country for security reasons. Many families weres desperate
to secure travel documents for their families so they could leave the country before the
situation deteriorated.

When these Americansappeared fortheir appointments Embassy personnebok all
their paperwork from them, including their pasports and other proof of citizenship.
Embassy officials then escorted the individuadgitside ofthe consularbuilding to a separate,
secure area that is not accessible without an esééih the secure building, individuals were
taken to a small room. Tere, Department officials, including at least one Diplomatic
Security Service agent, subjected the citizens to coercive interrogatioofien spanning
several hoursIndividuals were not informed of their rights to remain silent or to consult
attorneys for legal advice; nor were they informed that they were free to leave the Embassy.
Rather,Embassy officials allegetthe nameonthei ndi v i d u a | df Natu@leationiof i c at e
Citizenshipor U.S.passportsvasiif al sed6 or #Afraudul ent . o

't is unclear what the Embassyds basis was for flaggir



Individuals report varying types of treatment by the interrogator. Some alleged overt
hostility, such as yelling and slamming on the table. Others stated that the interrogator
threatened they would be sent to jail o prosecuted if they did not confess to thalleged
fraud. Others were promised their pending consular applications would Approved if they
simply told the interrogator what he or she wanted to heaAfter multiple hours without an
end in sight, many citizens succumbed tdhe pressureand signedthe statementspresented
by the interrogators, believing it was the best hope for them and their families.

Clearly, interrogators took advantage of the fathat the subjects were entirely at
their mercy. The subjects were in an unstable foreign country, and the government officials
had already taken their passports and other proof of citizenshijne fate of their spouses and
children were entirely intheinter r ogat or 6s hands, because the
difference between approvaand rejection of the applications. Many individuals were totally
ignorant of their legal rightsand were pressured to cooperate with the interrogators to avoid
harm to their families. Finally, many individuals reported that the written statements were
not fully translated to them or explained before they signed. A number were thus later
surprised to learn what the statements alleged.

Some like Mohammed, brought young chldren with them to the Embassy®
Mohammed was forced to hold his infantdaughter the entire length of the interrogation,
whilet he ¢ hi | demanedsnttire ovaitinggearea. He had no food for the child, who
spent at least ten hours without eating dser father was held at the Embassy. Another
citizen, Mr. Omar, discussed abovesuffered from diabetes, high blood pressure, and other
related medical conditions, had no access to food, water, or his medication while being
interrogated and consequenthbecame sick untilhe finally signedan involuntary confession
under duress.

The circumstances overwhelmingly paint a picture of coercive interrogation.

Unsurprisingly, then, some individuals had the means to provide incontrovertible
evidence that theinvoluntary confessions they signed were falseor example, CL EARO s
client, Mohammed mentioned abovewas forced to sign a confession that his claimed father
was not actually related to him. However, he subsequently locatadDNA testin his Alien
file affirming a biological relationship withhis claimed father.That even one such example
exists should call into questiora// the involuntary confessions taken at the Embassy in
Sanaba, but t hat i S even more the cmede cons
passports to other individualgvho signedsimilar confessions

%The allegations above are based on a sworn decl arati
passport revocation hearing
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Mor eover, a feder al court has remarked a
Aunknowi ngod and fAinvoluntaryo because the in
supposedly confessed wal f a ¥ Jheat the Department has used these involuntary
confessions, despitgrave concernsbout their unreliability, to revoke the passports of those
who signed involuntary confessions and CRBAs and passports of family members is
troubling.

Not everyone is able to producdocumentary evidence contradicting thénvoluntary
confessions By taking theseinvoluntary confessions, the Department essentiallgquires
these individuals to repr ov e t heir cl ai ms of citizenshiop
evidentiary standards are nearly impossible to meet. Several of these individuals trace their
citizenship through parents or grandparents that have since passed away. That those parents
or grandparents previously demonstrated entitlement to an immigratioisa or to citizenship
to the satisfaction of a U.S. Embassy official apparently means little to the Department today.
Documentary evidence of family relationships, such as a birth certificate, is difficult to obtain
because Yemen does not have relialdentemporaneous recordkeeping system& a fact the
Department itself recognize® Thus, many YemeniAmericans lack contemporaneous
documentation of events like birth or marriage not through any fault of their own, but
becausef the way records are kepni Yemen.

The difficulty of gathering evidence severely prejudices individualgho were forced
to signinvoluntary confessionsThis prejudice stressethe importance of ensuring that the
Department does not lightly overturn decisions made by consular oféils to grant visas or
Consular Reports of Birth Abroad decades agmarticularly where involuntary confessions
gathered in thequestionablecircumstances described above constitute the sole evidence.

36 See supraote 10.

37 See, e.gBassem aKhameri, Majority of Yemeni minors lack birth certificatesYemen Times, Mar. 18,215,

avallable at  http://lwww.yementimes.com/en/1869/report/4978/Majorityof-Yemeni minors-lack-birth -
certificateshtm( r eporti n¥yemémat &Bi percent of mi nors remain wit
citing a Civil Registration Authority official saying
born has become t h$ee a/sofemeniSiuativheRagdn Key focus: Birth registration,

UNICEF, October 2014 available athttp://www.unicef.org/mena/UNICEF_Yemen_SitRep_October_2014.pdf
(AYemen has t he | oaeisthe MiddleHast and Mogh Adritarreqibn andnronerof the lowest

in the world. Since 2006, birth registration rates have decreased from 22% to 17% in Yemen, meaning that 83%

of children under 5 are without a birth certificate, have no legal identityah ar e t herefore invisib

38 Sedl.S. Department of State, Yemen Reciprocity Schedule on Birth, Death, and Burial Certificaesjable

at http://travel.state.gov/content/visas/en/fees/reciprocitgy-country/YM.html (stating thati Ye men does not
yet have an established system of recording vital sta
marriages, divorces, and deaths when theccurd ) .

11


http://www.yementimes.com/en/1869/report/4978/Majority-of-Yemeni-minors-lack-birth-certificates.htm
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B. Forced Exile(January 2013ebruary 2014)

The vast majority ofAmericanswho signed suchinvoluntary confessions were not
permitted to retrieve their passportafter signingdespite the promises made to therRather,
they were left stranded in Yemen. Embassy officiélsncluding both Diplomatic Seairity
and the consular sta#f failed to provide any notice of revocation explaining the basis for the
confiscation or how to request a hearing. Furthermore, Embassy officials faile¢ptovide
these Americans with documentation,like a limited validity pasgort for direct return that
would permit them to travel to the Lhited Sates

Dozens of Americans were thus stranded in Yemen for several months, in some cases
over a year.That was not for lack of trying. Manyattempted to contact the Embassy multiple
times, emailing American Citizen Services at SanaaACS@state.gov. However, they rarely
received aything other than an automated formresponse and, in any event, never a
response that explained how to obtain a limited validity passpast how to appeal the
passport revocation

The effect oft he E mb a s s ywassummanhbanishneent from the United
States effectively a combination of denaturalization and deportation, even though a passport
revocation ought not to affect citizenship stati®8 More troubling, the Embassy interrogators
often confiscated other documents along with the U.S. passports: for exampe
individuals reported the Embassyconfiscated their Certificates of Naturalization and
Citizenship along with their passports, returninghtem only a year later when they Embassy
issuedthem limited validity passports Withholding these documents was also improper, and
suggests Embassy personnel revoked the passports as part of an effort to dttask
i ndi v citzenshlp sl@mswhilede pri vi ng them of the means to
conduct#°

C. Harm to Families(2012 present)

Banishment did not only harm the individual Americans who lost their passports, but
also their families. The Americanstuck in Yemen could not return to the Wited Satesto
their jobs, and thussuffered financial hardshipSome were separated frotieir families in
the United Sates Further, since many of these Americans were at the Embassy to help their
relatives apply for visas, passports, or CRBAs, thapplications were also summarily denied

¥See8 U.S.C. A 1504(a) (cancellation of a passport fish:
status of the person i n wh o skelsowahseDept bfsStatd3oFcSupp2dnli 4 was i S
(D.D.C. 1998) (holding tharevocation of a passport does not implicate citizenship).

40 No explanation was ever provided for the seizure of these documents. In several cases, these citizenship
documents were returned to individualsvhen they applied for limited validity passports.
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without explanation,when t he petiti oner 0 sln gudtsntp bemg was
stranded, theseAmericansdid not know what would become of their relatives if they ever
retrieved their own passports.

It is unclear how manyAmericanshave beenstrandedin Yemen as a result of these
practices and the closure of the Embassy in February 2015Mo ha mmed 6s cas e, d
above, his application for &onsular Report of Birth Abroador his infant daughter, who was
with him while he was interrogated, was deni ed on the day her f
confiscated. To this day, she remains in Yeme&ven though her father was permitted to
return to the United Sateson a limited validity passportAlthough his passpd was recently
issuedafter a favorable decisignit will have been nearly two years since he last saw his
daughter by the time hdravelsto Yemen.

In another case, the immediate result of a coercive interrogation was not the
confiscation of apassport but a considerable delay in the processing of an applicationviar t
mi nor c hi | dr Asnhe appligaians \wevernbt Immediately denied, the parents
remained in Yemen for another 19 monthsinder the belief the Embassy would eventually
process the applicationsThe Embassy actually assurdde parentsit would process the
applicationseven a year after the interrogationsThe parents eventually returned to the
United Sates without their children, still believing the passport applications auld be
processedput the Embassy closed shortly thereaftert was only after that point, upon
prompting by an attorney,that the Department notifedt he parents t hat t he
Consular Reports of Birth Abroachad beenrevoked. If the Department fad responded
promptly to thep ar e nt s 6at anyeppiat @t tise 20 months following the coercive
interrogation, the two minor children could have returned with their parents to the United
States, avoiding the conflict in Yemen and availing themselves of their right to a hearing. As
it stands, the two children remainstrandedin Yemen separated from their parentsTo seek
consular assistance in another country, they would have to find a waypmcure Yemeni
passports antravel out of Yemenbefore finally returning home to the United States

The Department has also separately revoked passports belonging to fémaily
members of citizens who were forced to signterrogation statementsat the Embassyin one
instanceknown to CLEAR the son of a citizen who was forced to signcanfessionreceived
a notice of revocation approximately 21 months afteris father signed the involuntary
confession.This citizen had not been in Yemen when the incident occurred, and had no
knowledge of the statement his father was forced to sign, but his passport was nevertheless
revokedon the basis that he hwhah hepapgiedifad € dhea ff al
Department recently wupheld the revocation of
involuntary confession, without even addressing whether his son had knowledge of the
alleged fraud.
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D. GroundedBackHome (December 2013Present)

Hundreds of days after the confiscation of their passporgnericansfinally received
written notice explaining why their passports were revokedround December 2013They
were also informed that they could apply for limited validy passportsto return to the
United States These passports were valid only for return to the United States within a®gy
window, and included a statement that the bearer had not established their identity to the
Department. In some casesCustoms andBorder Protection agentxonfiscatedthe limited
validity passportsupon return to the United States

Thus, although many affected Americans were able to fly to thénited States few
have retrieved their passports even after the administrative hearingogess. They remain
American citizens but the Department refuses to issue them passpadrtss has prevented
many citizens from undertaking internatbnal travel at a time when their families remain
overseasn need of aid.
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V. Potential Abuses ofAuthority and Violations of Law and Policy

This pattern of interrogation, confiscation, and revocation without due process calls
for a thorough and transparent investigation. As explained below, the conduct of Department
officials not only violates basicenst i t uti onal rights, but al so
and procedures.We respectfully request that the OIG focus on these issues during an
investigation.

A. Confiscation and revocation without notice

A passport may only be denied, confiscated, or revakconsistent with due process of
law.** Due process generally requires notice and a hearing before an individual can be finally
deprived of a constitutionally protected interest, such as the liberty interest in international
travel*? In the context of passor t s revoked for Afraud, 6 Congr
the Department to provide Awritten notice of
the procedures for seeking gorompt postc ancel | at i“®fheheBepagt ment
regulations also rquire the Department to provide written noticewith instructions on how
to seek an administrative hearing’hen a passport is revoketd

In the cases reported to the Asian Law Caucus and CLEAR, individuals did not
receive a formal notice of revocation untihundreds of days after their passports were
seized®> The table below demonstrates the severe lag between the time of effective
revocation (seizure of the passport) and the time written notice and an opportunity to
request review was provided to a number affected individuals.

“Kentv.Dulles 357 U.S. 116, 125 (1958) (AThe right to trav

cannot be deprived without the due process of | aw unde.]
“2 Mathews v. Eldridge 424 U. S. 319, 3 3eBtal (equBemeén) of (ué Pprocess fsuhe d a m
opportunity to be heard at a meaningful time and in a |

3 SeeB U.S.C. § 1504(a).

“See22 C.F.R. A 51.65(a) (AThe Dep ar dseapplitationforlissuancecof i fy i n
a passport has been denied, or whose passport has been revoked. The notification will set forth the specific

reasons for the deni al or revocation, and, i f applicab
per son whose passport has been denied or revokedé may
basis for the deni al or revocation within 60 days of r

“5 Department officials have asserted thatghy ar e not required to fArevokeodo a p:
of time after confiscating it. However, this ignores that the deprivation of the right to travel occurs immediately

when a passport is seized:”. DeNjeva v. Reye$966 F.2d 480, 4886 (9t Cir. 1992) (failure to offer a hearing

upon confiscation of passport violated due process). Thus, due process requires notice and a prompt opportunity

for a hearing at the timethe liberty interest has been infringedwhen the passport is confiscated.
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Individual Confiscation Date Notice Date Days Lapsed
Mr. Ahmad+® June 9, 2013 Mar. 24, 2014 288 days
Mr. Jamal Apr. 2, 2013 Dec.15, 2013 257 days
Mr. Karim Jan.27, 2013 Dec.17, 2013 324 days
Mr. Abdullah Jan.23, 2013 Dec.15, 2013 326 days
Mohammed Jan.21, 2013 Dec.31, 2014 709 days

In court, the Department has taken the surprising position that it may confiscate a
passport indefinitely before providinga formal notice of revocation or offering a hearing.

Questionsfor Investigation

1) How many passports were confiscated at the
presen? In how many cases did the Embassy fail to provide individuals whose
passports were confiscated and revoked with prompt notice of revocatioraor
opportunity for a hearing? What was the reason for these delays?

2) Which Department policies, rules, or guidelinesere violated when the Department
waited hundreds of daygo provide notices of revocation to affected individue®s

3) Has the Departmentaken adequate steps to ensure that its consular personnel,
including Diplomatic Security agents, are aware that they may not seize a U.S.
citizenbs paAperthenbDepami mehtyds exi sting
guidelines sufficient to prevent similar delays in the future?

4) Did Embassy personnel have procedures in place for ensuring the presence of a
translator during interrogations and for the signing of statements written in English?

46 The names above are pseudonyms for individuals whose passports were revoked.

7Sedl . S. Depdét of Stateds Cr oss OhartviKerny,Né. 315cvDU78daC v Judg
(N. D. Cal. Nov. 13, 2015) (arguing fA[t]he implementing
written notice, but does not contain time |imits to is
theamountd ti me it took to provide written notice to Pl ain
amount of time it took to issue the deni al |l etteré was

the ruling requested on thisissue] isoutsie t he scope of relief that a court c
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What were thoseproceduresand what steps were taken to ensure thitey were
followed in every case?

5) How many CRBA and passport applications wemet adjudicated omwere
subsequently denied itonnectionwith applicants who had signed coerced
statements?

Recommendation:The Depatment should adopt clear rules and guidelines that a
passport should not be confiscated without immediate provision of a formal revocation
notice or an opportunity to request an appeal. The Department should take measures to
ensure that all overseas conau personnel, including Diplomatic Security agents, are aware
of and actually followthese due process protections.

B. Failure to provide direct return passports upon confiscation

Another aspect of Department misconduct relates to the circumstancesesocation.
When a citizen is already in the Wited Sateswhen their passport is revoked, at the very
least they are home in their country of nationality. However, if a U.S. citizen is abroad, then
a passport revocation effectively constitutes a form sfmmary exile or banishmentbecause
it deprives the citizen of his or her only means to travel back to the United States.

Accordingly, when a full validity passport is revoked or deniedDepartment
regul ations provide for ytohe aisspwarncd haft 4a silgio
to the United States* These regul ations are a means of gu
constitutional right to return to the United Stateg?

Questions for hvestigation

1) Does the Department have any policies ouiglelines requiring consular officials,
including Diplomatic Security agents, to inform U.S. citizens whose full validity

BSeex 2 C.F.R. A 51.60(a) (AThe Bxeapsarpasspernfar direcargturmtothe i s s u e
United States wher e deni al of a passpor2 CHRR § m&2(a)(2) tlempregsly ( e mp t
authorizing t he Depart ment to Al i mito a passport t h
erroneously. o).

9 See, egNguyenv. INS. 533 U.S. 53, 67 (2001) (referirtiedg Sttoatfetst
borders] o as a c¢ompothyendS, of328i tFi. 2en s3MBi6p ) ;394 (5th Cir.
inherent in the concept of citizenship that the citizen, when absent from the country to which he owes

allegiance, has a right to retun agai n, t o s/ewrfonfr.ol /.S, 736 r.2di 3B6s 343 (6th Cir. 0 ) ;
1984) (stating that AAmerican <citizensé have the right
U.S. v. Valentine288 F. Supp. 957,980 (D.P.R.1968) (explni ng t hat A[t] he only absol U
of citizenship is to residence within the territorial boundaries of the United States; a citizen cannot be either
deported or deSeaasdiniversa Declargtion®f) Human Rights, G.A. €. 217 (lll) A, U.N.

Doc. A/ RES/ 217 (lI11l) (Dec. 10, 1948), Article 13(2) (nd
own, and to return to his country. o).
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passports have been confiscated or revoked while they are abroad that they have
the right to request a limited validity passport goodor return to the United

States?s thelack ofc | ear rul es or gui del i ngoicy cont r &
and missior?
2) Did consul ar officials at the U.S. Embas s

agents, fail to provide U.S. citizens whose ppsgs had been seized or revoked
with timely information about their right to request limited validity passports
good for return to the United States?

3) Does the Department have any policies or guidelines discussing the propriety of
revoki ng as pdss@rt whiteihe or she s @verseaather than within
the United States? For example, should the Department take into consideration
the potential hardship on the individual by sudden revocation of a passport abroad
when determining whether to revoke apassport or await their return to the
United Sates?®

4) Given the danger revocation of a passport posestatizen while overseasshould
the Department revoke passports belonging to U.S. citizemhile they are
overseas in anything other than exigent circumstances?

Recommendations:The Department should revise its form revocation letters to
inform every individual whose passport has been revoked that they may request a limited
validity passport good for rettn to the United States from any U.S. Embassy or Consulate
overseas. Further, consular staff, including Diplomatic Security agents, should make sure to
verbally inform individuals whose passports have been confiscated that they have this right,
and shouldprovide them with the information they need to exercise itThe Department
should not revoke the passports of U.S. citizens who it knows to be abroad except in exigent
circumstances. In the alternative, Department officials should be instructed to makeaaec
by-case evaluati on, wei ghing potenti al har ds hi
need to revoke a passport, before revoking a passport belonging to a traveling citizen.

0 For example, in April 2015, the ACLU of Southern California and the Asian Law €as represented an
American citizen who was escaping the war in Yemen to return to the United States. He was traveling on his
American passport through a connecting flight in Dubai. When his flight landed in Dubai, Dubai authorities
refused to allow himto board his flight to the U.S. and instructed him to visit the U.S. Embassy. At the
Embassy, the individual was provided a notice of passport revocation and his passport was seized. He lost his
only proof of identity and his only proof of lawful status vthin Dubai (a temporary transit visa). The U.S.
Embassy ignored his requests for assistance, did not inform him of his right to return to the U.S., and counsel
was unable to secure a passport until it filed an emergency lawsuit against the Department. suich
circumstances, the Embassy placed the individual at risk of arrest and detention by Dubai authorities for
overstaying a transit visaSeeComplaint, Hamood Ali Nagi v. Kerry No. 5:15¢cv-00717#GW-SP (C.D. Cal. Apr.

13, 2015).

18



C. Collateral attacks on citizenship/proxy denaturalization

Access to a passpdr and the ability to travel internationally that depends on a
passpo® is a fundamental right of citizenshipg! Thus, the Department may not deny or
revoke a passport unless it has specifically been authorized by Congress to @@sdong as
a person is &.S. citizen, the Department may not deny that person a passport on the basis of
suspicion that citizenship was fraudulently procured.

The pattern of passport revocations essentially rests on one allegation: that the

individuals in qQuestibnaudedeatdafaame to i mmi
to naturalize as citizens, or to support a claim of citizenship. Thus, the allegation goes, it was
al so Afraudulento to use the name | isted on

Certificate of Citizenship to obtain a U.S. passport, even if the certificates of citizenship have
never been revoked. By this reasoning, the Department has forbidden individuals from using
a valid Certificate of Naturalization and Citizenship to obtain a U.Bassport, even though
there have never been judicial or administrative proceedings to cancel those certificates.

This rule amounts to a collateral attack on a Certificate of Naturalization da
Certificate of Citizenship.It is true that mere cancellation of a passport does not alter an
i ndividual 6s %ibui zetnhsehi Pe psatrattnuesn,t 6 s policy [
citizenship because it abrogates a right of citizenship (access to a passport) even though
citizenship itself has not been abrogated. Such collateral attacks are explicitly forbidden in
well-established judicial precedent and prior opinions of the Attorney Genefaland also

contradict the Departmentds own policies, whi

T ABy | aw (8 &), Gertifbates Af Naturadization are proof of United
States citizenship. Consequently, [the State Department is] bound by law to accept

°1 SeeKent. supranote 47.

%2 Jd. (narrowly construing restrictions on passports because they are necessary to exercise constitutional right
to travel).

3 Cf In re Mendliola 647 F.Supp. 839 (S.D.N.Y. 1986) (agency could not deny one of the benefits of citizenship
until citizenship had actually been revoked through the appropriate procedure).

“See8 U.S.C. A 1504(a) (cancellation of a passport fish:

status of the person in whose name the document was i s
% See Bindczyck v. Finucane842 U.S. 76, 884 (1951) (the statutory scheme for denaturalization, which

requires the government to petition the federal courts
and exclusive framework for safeguardingi t i z e flsahti p8d4) ;(naturalization is #dApr
fraud or il legal procur ement based on evidence out s
denaturalization proceeding).See alsoAl U.S. Op. Atty. Gen. 452, 454 (Jan. 19, 19@@yjecting State

Departmentds attempt to deny a passport to an individu
St ate Department i s not nfree for passport purposes
evidenced by acertif cat e of naturalization issued by a competent

such certificates).
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them as proof of citizenship and cannot
1153(d).

T Al f a post [ elieves.that aEentbicate sf Watw@alization was issued
fraudulently, the person remains eligible for a U.S. passport until the
naturalizati on certificate i s) @.evoked

T AU. S. passports cannot be r ewvaiZatonis unt i |
revoked. o 7 FAM A 1230(f) App. D.

Thus, through its practices in Yemen, Department officials failed to follow their own
internal policies and guidelines, which require a passport to be issued, even when there are
suspicions of naturalizatiorfraud, until the certificate of naturalization has been cancelled
through the appropriate procedure.

Questions:

1) Did consular officials at the U.S. Embas:
guidelines, or regulations concerning the revocation of passports for citizens who
presented valid Certificates of Citizenship and/or Naturalization?

2) Did consular officias a't the U.S. Embassy in Sanadoe
Certificates of Citizenship and/or Naturalization of citizens who signed coerced
statements?

RecommendationsThe Department should cease the practice of revoking passports
belonging to U.S. citizas who it suspects of having committed some form of immigration or
naturalization fraud. Such passports should not be revoked until the Department has
received notice the i ndivi duwarthed she Departmene ns hi p
should cease of th practice of confiscating Certificates of Citizenship and/or Naturalization
from U.S. citizens during investigations.

D. Coercive Interrogations

The basic promise of the Fifth Amendment guarantee against getfrimination is
that no person can be forced ttestify against himself in a criminal trial. Thus, the Supreme
Court has required criminal investigators to ensure that any person placed in a custodial
interrogation has made a knowing and voluntary waiver of his or her rights before their
statements maybe used against thenls. Officers are required to provideMiranda warnings
before questioning commences. Some agencies, like the U.S. Department of Homeland
Security, requireMiranda-like warnings even when only civil penalties, like deportation, are

% See Miranda v. Arizona384 U.S. 436 (1966).

20



contemplated®” In virtually all of the interrogations reported to the Asian Law Caucus and
CLEAR, the citizens reported that they wer@everinformed of their right to an attorney or

of their right to remain silent; and they wereneverinformed that whatever they said, did, or
signed could or would be used against them in possible criminal proceedings or to revoke
their passports.

The Fifth Amendment also prohibits the use of any involuntary and coerced
statement against an individual for any purpose, civil ariminal, whether or not a Miranda
warning would have also been required. This basic reason to suppress involuntary
statements is fAthe strongly felt attitude of
sacrificed when an age ngarcontedsionobtefamgaccused agamstnt €
his Svahnd, 6r om -riotett &elind) ¢hatpthe police must obey the law while
enf or ci n & Impontantlylsackvstabements must be suppressed regardless of whether
the confessions are true or false.

The st atements procured from a number of ir
appear to have been coerced and involuntary, as suggested by the Department whistleblower
discussed in and/ Jazeera Americaeport. As mentioned above, there is at least omase
where a statementobtained by a Diplomatic Security Service Special Agewas disproved by
an already existingDNA test. In a small number of cases, the Department hagithout
explanation, suddenly returned passports to individuals in their requesteaimesin advance
of scheduled administrativehearings;even though they had signed confessions purporting
the name was fals® shedding more doubt on the reliability of tle confessionsFurthermore,

See,eg8 C.F.R. A 287.3(c) (requiring an arestandthetright be fad:\
to be represented, 0 and that fAany statement may be use:

8 See, e.g., Mincey v. Arizona 437 U.S. 385, 398 (1978) (any use of an
pr oc e s sevamvhehMrandarights are not required);Naviai Duran v. I.N.S, 568 F.2d 803, 808 (1st Cir.
1977) (holding that ithe use of an invol untcamnagl st atem
proceedings);Choy v. Barber279 F.2d 642 (9th Cirl960) (same)BustosTorres v. [.N.S.898 F.2d 1053, 1057
(5th Cir. 1990) (same)See also, U.S.v.Powe 591 F. 2d 833, 840 (D. C. Cir. 1978)
an involuntary confession without regard for its truth or falsity, and even if #re is ample evidence aside from
the confession t oU.Ssaxpep Budion va Canneor bi2c9t .F0.)2;,d 890, 892 (197
police coercion to extract an invol U8 tv&abg99%sF2d478Bment i s
(2d Cir. 1993) (A[A] coerced or otherwise involuntary

% See Blackburn v. State of Al861 U.S. 199, 208 (1960).
€0 See Spano v. New YorR60 U.S. 315, 320 (1959).

®1 See Rogers v. Richmopd65U.S.58, 544 (1961) (fiThe attention of the t
for purposes of the Feder al Constitution, on the quest
of ficials was such as to over bebout cqnfessions nat freely etf wi | |
determinedd a question to be answered with complete disregard of whether or not petitioner in fact spoke the

t r ut hiserg v, Californa 314 U. S. 219, 236 (1941) (AThe aim of t
exclude presumptively false evidence, but to prevent fundamental unfairness in the use of evidence whether

true or false. ).
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many individuals who signed a statement that their name wdalsenevertheless signed the
confession with theallegedly falsename, raising questions whether they actually understood
the document.

Each interrogation involved a long period of detention at the U.S. Embasgshere
individuals were cut off from famil and friends and any other way to seek assistaft8ome
were threatened they would be sent to jail or with other harm; others were told their
passports would not be returned, or visas and passports would not be issued to their family
members, unless thegigned theinvoluntary confessiorf® They were not informed of their
rights before the interrogations? Virtually nobody felt they had the freedom to leave the
Embassy and to cease participation in the interrogation, especially since their passports had
been seized®

And the statements were written in English by a Diplomatic Security Service Agent,
with interrogation subjects reporting that they were never provided with Arabic
translations®® For example, one citizen identified his date of birth as Janudry1990, which
is the date of birth on all of his identity documents, including his confiscated passport.
Incoherently, the involuntary confessionreports his admissionghat his date of birth is
January 1, 1990 and that is also August 14, 1964 23 year difference,shedding serious
doubt on the reliability of the statementandin particular whether it was actually translated
for this individual .

62 See Blackburn3 6 1 U. S. at 206 (AA number of cases have demon:
the thumbscrew can be matched, given the proper subj e
prolonged interrogation of an accused who is ignorant of hights and who has been cut off from the moral

support of friends and relatives is not infrequently ali

3 See Bramv. U.5168U.S.532,5423 (1897) (a confession fimust not beé
promises however slighte&o).

8 See Navid Duran v. I.N.S, 568 F.2d 803, 808 (1st Cir. 1977) (the absencéffandawar ni ngs i s fia r e

factor in assessing the question of Mrmaewhwamingsarenot ss o i n
required).

 Cf Florida v. Royer 460 U.S. 491, 5002 (1983) (holding that a defendant had been subjected to a Fourth
Amendment seizure where police obtained and retained hi

 SeeDuran v. Miller, 322 F. Supp. 2d 251, 256 (E.D.N.Y. 2004) (admitting a translated statement by noting
that the translator was able to speak both English and Spanish, had attended a course for Spanish

interpretation, was an official interpreter for the county police depat me nt , had transl ated t
statement Ain a contemporaneous fashiondo by writing hi
statement back in Spanish, and gave the petitioner AfAal
indicate any di sagreement with the statement prior to |

57 See\pp. B.
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Questionsfor Investigation

1) What steps are in plaa® whether guidelines, policies, training, or otherwisg to
ensure that interrogation statements obtaineay Diplomatic Security agents and
ot her consular officials are voluntary a
rights?

2) What steps are in plac® whether guidelines, policies, training, or otherwis® to
ensue t hat i ndividuals who have been sel e
Security agents and other consular officials are aware that they aoé required to
participate in the interview and arefree to leave at any time?

3) What steps are in plac® whether guidelines, policies, training, or otherwisé to
ensure that individuals are provided with competent translation services and that
interrogators do not obtain signatures on statements before such a translation has
been provided?

4) Did Department officials or personnel investigate allegations of coercive
interrogations either before or after the effective date of revocatiotf?so, what
was the result of these investigations, were the investigations adequate, and did
the Department take appropriate remedial gie?

5) Did Department officials or personnel investigate allegations that statements
written in English had not been translated?

Recommendations: The Department should promulgate policies requiring all
Diplomatic Security agents who initiate an interview orinterrogation into possible
immigration or naturalization fraud to inform the individual that: (a) the individual has a
right to remain silent; (b) the individual h a
their own expense); and (c) anything # individual says may be used against him in
proceedings related to their citizenship, their passport, or possible criminal prosecution. If
the individual is not in formal detention, th
inform the individual that their presence is voluntary and they are free to leave. The
Depart ment should ensure that these warnings
language to guarantee comprehension.
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E. Inadequate investigations prior to passport revocation

According to the Department, a passport re
of the circumstances presented g/ the evidencé av ai | abl e t°Howeltee, Depar
in sever al cases, the Department odtratherordyt cons
theinvoluntaryc onf essi ons obtained at the U.S. Embas:

The OIG should review whether the Department should require corroboration fire
S a n aodfassions before taking the drastic measure of revoking a passpgmtdiscussed
above, aDepartment whistleblower has claimed an internal investigation confirmed the
involuntary conf essi ons were obtained unfdMareoverconfr o
some individuals have been able to present incontrovertible evidence tlafiormation in
their involuntary confessions is fals€.And several other individuals have alleged to the
Department that their statements were coerced. Yet there is no indication that the
Department has taken any action in response to these allegations, including, for example,
placing a moratorium on relianceon theseinvoluntary confessions until acredible review
can occur. To the contrary, the Department continues to rely on th& a n avolantary
confessionsin administrative hearings and for other purposes. To rely on the statements
despite these allegatits, anddespiteconfirmed examples thatnvoluntary confessions were
demonstrably false, raises serious concerns about h e adequacy of t he
revocationprocess.

Further mor e, it appears the Department has
involuntary confessionseven when records in its own files undercut their reliability. The
Department has apparently made little if angffort to retrieve and review easily accessible
records such asan i ndi past ¢passpdrtbapplicationshat may sed light on the
reliability of t h e  Siavolnt@rg confessions Moreover, the Department has ignored
individual requests for these files, thereby preventing even individuals and their attorneys
from reviewing the files to determine whether they containelevant information.

Questionsfor Investigation

1) What i s t he Department 6s current proces
grounds exist to revoke a passpoit® this process adequate to protect individual
interests and to ensure the reliabilityand or r ect ness of the Depa

% SeeDecl. of Jonathan M. Rolbimt23,Di r ect or of Legal Affairs and Law Enf
Garcia v. FreemanNo. 1:11CV-83 (S.D. Tex. Sept. 26,21 2) (ADOS reviews the new ev]
previously relied on in making the decision to issue the passport; and the totality of the circumstances presented

by all the evidencen ow av ai | a {dmphadis@dd&pPS. o)

69 Seesupranote 23.

0 Seesuprap. 2 (discussing individual who found a DNA test in his alien file affirming his paternity, despite
claim in confession denying paternity).

24



Recommendations:

The Department shouldhotr evoke passports baigveluhtarg ol el y
confessions Moreover, t he Depart ment shoul d revi e
entirety, including prior pasport and visa applications, before revoking a passport.
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VI. Ol GO s In$pectioassoU. S. Embassy in Sanada,

The De p ar t @ffice tofétlse Inspector General (OIG) last conducted ragular
inspection of t he Amer i camR01E™"N thes time, the ©®IGSan a 6 a
observed thatontttherwaeiits faorfi@ppoi nt mentso and A
have to wait for several hourso in thTee waiti
Ol G recommended that the embassy should fAredu
services t™lhtewoOlhGo uarlss.o0 recommended that the
position for an Ameri can citizen S eme¥‘i ces C
Furthermore, the OIG observed that the Embassy was unable to handle consular request
inquiries over the phone®> The OI G recommended that t he Emt
revamp its automated telephone answering system to provide accurate informationuabo
consul ar services and give the publ i an oppo

During the time period in question above there were significant issues with
Amer i can Citizen Services at t he Embassy i n
expeaience considerable delays and were ignored for months by Embassy officials, even as
they requested urgent assistance to travel home during a time of crisis. It remained difficult
to reach consular officials by phone and many emails were left unanswerBtkese delays and
lack of response are a continuation of the previous problems that OIG identified in the 2010
Report. The OIG has the authority to investigate whether or not these recommendationd ha
been implementedas well aghe aforementionedallegatians of misconduct.

" OFFICEOF INSPECTORGEN., UNITED STATESDEPARTMENTOF STATE AND BROADCASTINGBOARD OF GOVERNORS
Report of InspectionEmbassy, Sanaa, Yemdd|G Report No. ISPI-10-63A (June 201)at 2.

2 Id. at 2627.

3 Id. at 64

" Id. at 23.

" Id. at 21.

® /d. at 22 Recommendation 5.
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VIl. Conclusion

Based on the above, we formally request that the Office of the Inspector General
conduct an investigation in regards to the aboveentioned questions and recommendations.
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Appendix A: Department OfficialsAware of Pattern of Revocations

The individuals below are |ikely to have info
The inclusion of their names in this report is not intended to imply that they have engaged
in any wrongdoing.

Interrogatorsat U.S. Embassyi®anad a

1 David W. Howell, Diplomatic Security Service Special Agent

A Agent Howell conducted a substantial number of the interrogations resulting
in signed confessions.

A Affected individuals allege that Agent Howell engaged in improper behavior
resulting in a coerced confession, varying from falsely promising to return a
passport in exchange for a signature on a confession, to threatening jail time,
prosecution, or finesfithe individual failed to sign a confession.

A Upon information and belief, DSS Agent Howell is currently posted to the U.S.
Embassy in Paris, France.

Other Personnel at U.S. Embassy$a na 6 a

1 Stephanie BunceFormer Chief Consul at U.S. Embassy in Sand'emen

A Ms. Bunce was the Consul at the U.S. Embassy in Yemen while several of the
coercive interrogations and passport confiscations occurred.

A During her tenure, the Embassy failed to provide Yememimericans whose
passports had been seized with travebecuments to return to the U.S., despite
their desperate entreatiefor assistance

A Ms. Bunce is currently posted as Consul at the U.S. Embassy in Sydney,
Australia.

91 Brian Phelps,Former Vice Consul at U.S. Embassy$a n, & &ren
A Mr. Phelps was the \ie Consul who oversaw the passport services program at
the Embassy and personalipteracted with a number of individuals who had
been interrogated and whose passports had beemnfiscated and subsequently
revoked
A After advocacy groups in the United Stas contacted the State Department in
Washington, D.C., Mr. Phelps was responsible for summoning individuals
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whose passports were previously seized to the Embassy and providing them
with official notices of revocation.
A Mr. Phelps is currently posted to theU.S. Embassy in Bogota, Colombia.

1 William Lesh, Chief Consul at U.S. Embassy $1a n, &'@&neen
A To our knowledge, Mr. Lesh was not present at or assigned to the U.S.
Embassy in Sar@a while passports were actively being confiscated. However,
Mr . L e ignméns theee $egan approximately December 2013 or January
2014, and he oversaw the issuance of limited validity passports to American
citizens whose passports had previously been revoked.

Washington D.C.

1 Brenda Spragueeputy Assistant Secretary fdPassport Services
A Contacted by the Asian Law Caucus about the issue in October2bat did
not respond. Notices of revocation were issued after outreach to her office.

1 Janice JacobsFormer Assistant Secretary for Consular Affairs for the Bureau of
Consuar Affairs
A Currently serving as the Departmentos
A Awarded Former Chief Consul Stephanie Bundie Barbara Watson Award

for Consular Excellencd o r Aoutstanding | eadershipbo

Sanaba, Yemen

1 Jonathan M. Rolbin,Director, Office of Legal Affairs and Law Enforcement Liaison
A Oversees office responsible foeceiving, processing, anthaking administrative
action upon all requests to revoka U.S. passport.

A Mr . Rol bi nds of firegeests feom ethev gads of teevState at i o n

Department or other agencies and then reviews them to make an initial
revocation decision. As such, the U.S. Embassy should have prepared a cover
letter and revocation request summarizing each individual case in Yenaad

sent 1t to Mr. Rol binbs office for revi
A Mr. Rolbinéds office should have the abi
the U.S. Embassy in Sanaba.
A Mr . Rol binds office is also responsi bl e

review the revocation of U.S. passports, and is responsible for presenting the
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Department 6s case at those hearings. Th
hearings, including any testimony or other documentary evidence submitted
by petitioners to rebut theDepart ment 6s all egations

confessions.
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Appendix B: Sampldnvoluntary Confession

U.S. Department of State

%‘{5 DIPLOMATIC SECURITY SERVICE
,: VOLUNTARY STATEMENT
I s hereby make the following statement
voluntarily to David W. Howell , who has identified

himself/herself to me as a Special Agent of the Diplomatic Security Service, United States Department of State. |
understand and agree that this statement may be used in an administrative or judicial proceeding, including a
criminal proceeding, and that | may be identified in any such proceeding as the person making the statement.

I was born on (mm-dd-yyyy) _ 01/01/1990 in the city of __| Ibb ___inthe country of

Yemen and reside at glbb Yemen .

My true and correct name [ was born on 01/01/1990 in _
Ibb, Yemen to the parents of || R - My mother lives
-

CA and my father lives with me in Ibb, Yemen.

My father was smuggled to the U.S. by who claimed my father as his step-child. My
father's true father was I - s 1ot my father's step-father. My father
entered the U.S. ¢ aturali 3]G it der the assumed/fraudulent identity _

[ was issued a U.S. passport, number_\mder the assumed/fraudulent name

DOB: 08/14/1967).

| married _on 009 in Tbb, Yemen. My wife was previously married, but I do

not know to whom. My wife did not have any children from her previous marriage. My wife and I have onc
child together. His true and correct name is_ born _

My wife and | claimed that she was previously married to and that she had two children
from that marriage. This was not true. are not my wife's children. Their father is deceased and
we agreed to apply for them as our children, In order to smuggle them to the U.S.

[ asked Special Agent David Howell to prepare this document for me, as I do not read or write well in English.
This document was read to me in English and Arabic and I understood its contents completely. [ swear/affirm
that the information contained in this statement is the truth.

\ Nothing Follows
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Voluntary Statement

Name [N

| have read this statement, consisting of this and KJ‘oi er page(s); and it is true, accurate, and complete to the
best of my knowledge and belief. | have initialed each page, where necessary, and have been given an
opportunity to make any corrections or additions. | have initialed each line where a correction has been made.

This statement is made of my own free will and accord without any promise of reward and without threats, force, or
coercion used against me. | have been advised and | understand that this statement may be used for or against
me in a court of law or in any proceeding deemed necessary by the United States Government.

| have been advised and | also understand that the laws of the United States provide severe penalties for making a
false statement, and that a person who knowingly and willfully makes a materially false, fictitious, or fraudulent
statement shall. upon conviction, be fined not more than $250,000 or imprisoned not more that 5 years, or both (18

U.S.C. 1001).
Signed !
il

Subscribed before me this ; day of A" a4 / ; }D /53 ﬂ’

/ (montn) / (vear) /
A 4,

Special Agent i
Diplomatic Security Service

%EJ U.S. Department of State
Witness

Witness

.

PRIVACY ACT NOTICE: This information is requested pursuant to 22 U.S.C. 4801, et seq. (Omnibus Diplomatic
Security and Antiterrorism Act of 1986 as amended) and 22 U.S.C. 2709 (Special Agents). This information is being
sought on a voluntary basis in connection with a DS investigation. The information being salicited on this form may
be made available to appropriate agencies, whether federal, state, local or foreign, for law enforcement and
administrative purposes as authorized by law. It may also be disclosed pursuant to court order. Your failure to

comply with this request will result in no adverse consequences

/4,70 Z o2
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Appendix C: Sample Notice of Revocation

Embassy of the United States of America

Sana’a, Yemen

December 15, 2013

Dear M-

The Department of State has requested this office to inform you that it has revoked U.S. Passport
Number [N issued to you on || I i~ the name of|

. This action is taken in accordance with the provisions of Section 51.62 (a)(2) of Title
22 of the U.S. Code of Federal Regulations, which provide that a U.S. passport may be revoked
when it has been determined that the passport was illegally, fraudulently or erroneously obtained.

State Department records show that you executed a passport application in the name of

I U S. Possport Number [l 2s issued to you in the name of

An investigation revealed that you are not [ GEcTcTz=cNNGNGNGN -o-- .- B
1990. In faet, you arc|| MM o~ o B | 990. On
2013, you signed a sworn statement admitting that your true identity is

Because you made a false statement of material fact in your passport application, your
passport is revoked pursuant to Section 51.62(a)(2) of Title 22 of the U.S. Code of Federal
Regulations.

U.S. Passport Number | NI s in the possession of the Department and will be destroyed.
You are requested to surrender any other U.S. passports to the bearer of this letter. In that
connection, please note sections 51.4(f)(1), 51.7(a) and 51.66 of the regulations pertaining to
surrender of your passport on demand.

Section 51.4(f)(1)- Validity of Passports- (f) Invalidity- A United States Passport is invalid as
soon as: (1) The Department has sent or personally delivered a written notice to the bearer stating
that the passport has been revoked.

Section 51.7(a)- Passport Property of the U.S. Government- (a) A passport at all times remains
the property of the United States and must be returned to the U.S. Government upon demand.

Section 51.66- Surrender of Passports- The bearer of a passport that is revoked must surrender it
to the Department or its authorized representative upon demand.

Any further use of a U.S. Passport in the identity of_would
constitute a violation of section 1544 of Title 18 of the U.S. Code, a felony. ¢
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