Association of Idaho Cities
3100 South Vista, Suite 201, Boise, Idaho 83705
Telephone (208) 344-8594
Fax (208) 344-8677
www.idahocities.org

AIC Legislative Committee Meeting
Friday, December 4th, 2015
Boise Centre Summit Auditorium, Boise, ID
9:00 a.m.

Welcome and Introductions – Garden City Mayor John Evans, AIC Legislative Committee
Chair

9:10 a.m.

AIC Member Initiated Legislation
 Electronic Records Retention (City of Boise) — attachment p. 1
 Special Event Catering Licenses (City of Boise) — attachment p. 2
 Abandoned Cemetery Plots (City of Caldwell) — attachment p. 7
 Resort City Liquor Licenses (City of Driggs)
 Cybersecurity for Municipal Utility Systems (City of Idaho Falls) — attachment p. 10
 Annexation of a Municipal Water or Wastewater System by a Recreational District
(City of McCall) — attachment p. 12

9:45 a.m.

DEQ Legislative Update — Barry Burnell, Idaho Department of Environmental Quality
 TMDL Priority Ranking — attachment p. 19
 IPDES Dairy/Beef Regulation — attachment p. 21
 IPDES Trade Secrets — attachment p. 28
 IPDES Appeals Enforcement — attachment p. 32
 Drinking Water SRF — attachment p. 35
 Idaho Fish Consumption Rate Rule Update

10:15 a.m.

Break

10:25 a.m.

Urban Renewal Interim Committee Update — Ryan Armbruster, Elam & Burke —
attachment p. 38

11:00 a.m.

Emergency Communication Governance — Vaughn Killeen, Idaho Sheriffs’ Association;
Col. Brad Richy, Idaho Bureau of Homeland Security; and Caldwell Mayor Garret
Nancolas — attachments pgs. 42, 43 & 46

11:15 a.m.

Municipal Water Mitigation Update — Chris Bromley, McHugh Bromley

11:45 a.m.

Legislative Ad Hoc Tax Working Group Update – Seth Grigg, AIC Executive Director
 Personal Property Tax Exemption — attachments pgs. 57, 63 & 69
 Income Tax Rates — attachment p. 78



Sales Tax on Groceries — attachment p. 82

12:00 p.m.

Lunch on Your Own

1:15 p.m.

Idaho School Board Association Legislation of Interest to Cities — Jess Harrison
 Online Public Notice — attachment p. 84
 Executive Session for the Sale of Government Owned Property — attachment p. 85

1:30 p.m.

Idaho Association of Counties Legislation of Interest to Cities — Dan Blocksom
 Park Model Homes — attachment p. 86
 Apportionment of County/Highway District M&O Levy — attachment p. 102

1:45 p.m.

Other Legislative/Policy Items of Interest to Cities — Seth Grigg
 State Purchasing Interim Committee/State Broadband Access Interim Committee
 Public Defense Interim Committee
 Public Records Ombudsman
 Local Option Tax
 County Option Property Tax Exemption for New Investment (63‐602NN) —
attachment p. 109
 Body Worn Cameras
 Workers Compensation for Firefighters — attachment p. 111
 Local Ordinance Preemption (Minimum Wage) — attachment p. 119
 Greater Boise Auditorium District v. Frazier — attachment p. 121

2:30 p.m.

Adjourn

City of Boise Electronic Records Retention Legislation
50-909. RETENTION OF CITY RECORDS USING PHOTOGRAPHIC AND
DIGITAL MEDIA. (1) A city officer may reproduce and retain
documents in a photographic, digital or other nonpaper medium.
The medium in which a document is retained shall accurately
reproduce the document in paper form during the period for which
the document must be retained and shall preclude unauthorized
alteration of the document.
(2) If the medium chosen for retention is photographic,
all film used must meet the quality standards of the American
national standards institute (ANSI).
(3) If the medium chosen for retention is digital, the
medium must provide for reproduction on paper at a resolution of
at least two hundred (200) dots per inch.
(4) A document retained by the city in any form or medium
permitted under this section shall be deemed an original public
record for all purposes. A reproduction or copy of such a
document, certified by the city clerk, shall be deemed to be a
transcript or certified copy of the original and shall be
admissible before any court or administrative hearing.
(5) Once a paper document is retained in a nonpaper medium
as authorized by this section, the original paper document may
be disposed of or returned to the sender unless the record has
been identified as having enduring value by the municipal
records manager. Records deemed to have enduring value shall be
retained in paper form for perpetuity., except in the case of
"permanent records," as defined in section 50-907, Idaho Code.
Paper originals of permanent records shall be retained by the
city in perpetuity, or may be transferred to the Idaho state
historical
society's
permanent
records
repository
upon
resolution of the city council.
(6) Whenever any record is reproduced by photographic or
digital process as herein provided, it shall be made in
duplicate, and the custodian thereof shall place one (1) copy in
a fire-resistant vault, or off-site storage facility, and he
shall retain the other copy in his office with suitable
equipment for displaying such record at not less than original
size and for making copies of the record.
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City of Boise Special Event Catering License Legislation

2

3

4

5

6

City of Caldwell Legislation on Abandoned Cemetery Plots

AN ACT CREATING A NEW CHAPTER 6 TO TITLE 27, IDAHO CODE, PROVIDING
A WAY FOR MUNICIPALITIES OPERATING CEMETERIES AND CEMETERY
MAINTENANCE DISTRICTS TO RECOVER AND RESELL CEMETERY LOTS THAT
HAVE BEEN ABANDONED BY THE LOT’S OWNER OR THE HEIRS OF SAID
OWNER FOR A PERIOD OF FIFTY YEARS OR LONGER.
SECTION 1: That a new Chapter 6 be added to Title 27, Idaho Code, Sections 27-601
through 27-608, inclusive, providing for rights and title to abandoned cemetery lots, be and hereby
is adopted, as follows:
Idaho Code Title 27
Chapter 6

Rights and Title to Cemetery Lots

Section 1
Section 2
Section 3
Section 4
Section 5
Section 6

Unused or unkept lots -- Notice procedures.
Action in district court for title to lots.
Abandonment -- Standards -- Prima facie evidence.
Copy of judgment to be filed with county recorder.
Proceeds of resale of lots.
Alternative council or board procedures for notice -- Termination of
rights.
Sale of only right to be buried.
Municipal and maintenance district cemeteries -- Rights of lot holders
-- Compensation -- Perpetual care charges.

Section 7
Section 8

27-601. UNUSED OR UNKEPT LOTS -- NOTICE PROCEDURES. (1) If a
municipality or cemetery maintenance district owns a cemetery and has conveyed cemetery lots
or parcels by deed with or without restrictions, and the grantee, or persons claiming through the
grantee, for more than 50 years:
(a) have not used portions of the lots or parcels for purposes of burial and have not
provided for the care of the lots or parcels beyond that uniformly provided for all lots of
the cemetery, and during the 50-year period have not given the municipality or cemetery
maintenance district written notice of any claim or interest in the lots or parcels; or
(b) have not used a portion of the lots or parcels for purposes of burial and have not
kept the lots or parcels free of weeds or brush, but have allowed it to remain entirely
unimproved for more than 20 years, and the lots or parcels are located in the portion of the
cemetery where they adjoin or are adjacent to improved parts of the cemetery and by reason
of their unimproved condition detract from the appearance of the cemetery, interfere with
its harmonious improvements, and furnish a place for the growth of weeds and brush, then
the municipality or cemetery maintenance district shall demand of the grantee or persons
claiming through the grantee either of the following:
(i) that they file with the municipality or cemetery maintenance district a
written notice of claim or interest in and to the lots or parcels recorded by evidence
of their claim of ownership within 50 days after the service of a copy of the notice
of demand; or
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(ii) that they keep the premises clear of weeds and in a condition of harmony
with other adjoining lots.
(2) The municipality or cemetery maintenance district shall serve a copy of the demand or
notice required by Subsection (1) on the grantee or persons claiming through the grantee in
accordance with the Idaho Rules of Civil Procedure.
27-602. ACTION IN DISTRICT COURT FOR TITLE TO LOTS. If either the grantee,
or person claiming through the grantee, fails to comply with the demand or notice, the municipality
or cemetery maintenance district may bring an action in the district court of the county in which
the cemetery is located against all parties who have not responded to the notice for the purpose of
terminating the rights of the parties in the lots or parcels and restoring the lots or parcels to the
municipality or cemetery maintenance district free of any right, title, or interest of the grantee,
persons claiming through the grantee, their heirs, or assigns. Any action to reclaim title to grave
sites, parcels, or lots shall be brought and determined in the same manner as actions concerning
other real property. The portion of any grave site, lot, or parcel in which a body is buried may not
be included in any action to revest title to the lot, site, or parcel in the municipality or cemetery
maintenance district, and the grave site in which a body is interred shall remain undisturbed
together with any adjoining property so as to allow the proper approach to the grave site.
27-603 ABANDONMENT -- STANDARDS -- PRIMA FACIE EVIDENCE. The fact
that the grantee or holder of a lot or parcel in a cemetery has not used portions of the lots or parcels
for the purpose of burial for more than 50 years shall be prima facie evidence that the grantee or
holder had abandoned the lots or parcels if during that time the grantee or holder:
(1) has not provided the care to the lots or parcels provided uniformly to all lots or parcels
within the cemetery;
(2) has not given to the municipality or cemetery maintenance district a written notice of
claim or interest in the lots or parcels; or
(3) has not kept the lots or parcels free of weeds or brush.
27-604 COPY OF JUDGMENT TO BE FILED WITH COUNTY RECORDER. A
certified copy of the judgment in the action to revest title to cemetery lots, sites, or parcels shall
be filed with the county recorder in the county in which the lots, sites, or parcels are located.
27-605 PROCEEDS OF RESALE OF LOTS. The proceeds from the subsequent resale
of any lot or parcel, title to which has been revested in the municipality or cemetery maintenance
district under Section 27-602 or 27-606, less the costs and expenses incurred in the proceeding,
shall become part of the permanent care and improvement fund of the municipality or cemetery
maintenance district, subject to subsequent disposition in accordance with Idaho law.
27-606 ALTERNATIVE COUNCIL OR BOARD PROCEDURES FOR NOTICE -TERMINATION OF RIGHTS. (1) As an alternative to the procedures set forth in Sections 27601 through 27-604, a municipal council or cemetery maintenance district board may pass a
resolution demanding that the owner of a lot, site, or portion of the cemetery, which has been
unused for burial purposes for more than 50 years, file with the city clerk, with respect to a
municipal cemetery, or the secretary, with respect to a cemetery maintenance district, written
notice of any claim to the lot, site, or portion of the cemetery.
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(2) The municipal council or cemetery maintenance district board shall then cause a copy
of the resolution to be personally served on the owner in the same manner as personal service of
process in a civil action. The resolution shall notify the owner that the owner shall, within 60 days
after service of the resolution on the owner, express interest in maintaining the cemetery lot, site,
or portion of the cemetery and submit satisfactory evidence of an intention to use the lot, site, or
portion of the cemetery for a burial.
(3) If the owner cannot be personally served with the resolution of the municipal council
or cemetery maintenance district board as required in Subsection (2), the municipal council or
cemetery maintenance district board shall publish its resolution for three successive weeks in a
newspaper of general circulation within the county, and shall mail a copy of the resolution within
14 days after the publication to the owner's last known address, if available. If it is determined
that the owner is deceased, the requirement to mail a copy of the resolution to the owner may be
met by mailing a copy of the resolution to all heirs of the owner made known to the municipal
council or cemetery maintenance district following a reasonable search.
(4) If, for 30 days after the last date of service or publication of the municipal council's or
cemetery maintenance district board's resolution, the owner or person with a legal interest in the
cemetery lot fails to state a valid interest in the use of the cemetery lot, site, or portion of the
cemetery for burial purposes, the owner's rights are terminated and that portion of the cemetery
shall be vested in the municipality or cemetery maintenance district.
27-607 ADDITIONAL RESTRICTIONS NOT PROHIBITED. Nothing in this chapter
shall prevent municipalities or cemetery maintenance districts from imposing additional terms on
the sale of rights to burial, nor from the insertion of reversionary clauses into a certificate of title
or right to burial for periods of inactivity for less than 50 years.
27-608 MUNICIPAL AND MAINTENANCE DISTRICT CEMETERIES -- RIGHTS
OF LOT HOLDERS -- COMPENSATION -- PERPETUAL CARE CHARGES. (1) The
owner, grantee, or person claiming through the grantee shall have the right, on presentation of the
certificate of title or right to burial to the municipality or cemetery maintenance district, for any
lot or parcel which has reverted to the municipality or cemetery maintenance district, at the option
of the municipality or cemetery maintenance district, to:
(a) be compensated for the lot or parcel at the reasonable value of the lot or parcel
as of the date the certificate is presented to the municipality or cemetery maintenance
district;
(b) receive a right to burial to another lot or parcel if the right to burial or title to
the lot or parcel has been sold by the municipality or cemetery maintenance district; or
(c) receive the right to burial to the lot or parcel if the municipality or cemetery
maintenance district has not sold the right to burial to the lot or parcel.
(2) Nothing in this section prevents a municipality or cemetery maintenance district from
collecting unpaid perpetual care charges from a person claiming title or the right to burial.
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City of Idaho Falls Cybersecurity for Municipal Utility Systems Legislation
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City of McCall Annexation of City Utility by Recreational District
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Executive Agency Legislative System

EALS #: 245-05

Legislative Proposal Form

Title: Increase TMDL Priority Ranking Flexibility

Agency: Environmental Quality, Dept of

Status: BA Reviewed

Primary Contact:

John Tippets

Phone: 373-0240

Secondary Contact: Barry Burnell

Phone: 373-0194

E-Mail: john.tippets@deq.idaho.
gov
E-Mail: barry.burnell@deq.idaho.

Statement of Purpose:
Federal clean water act regulations require states to identify water bodies that do not meet water quality standards
and develop a water quality improvement plan, called a total maximum daily load (TMDL), for each. States then
prioritize TMDLs by taking into account the severity of pollution and uses of the water bodies. Federal law permits
states to take other factors, such as department resources or data quality, under consideration as well when setting
priorities for TMDL development. Current Idaho Code language, however, does not allow the Department of
Environmental Quality (DEQ) to take advantage of this added flexibility. The purpose of this legislation is to make
Idaho Code consistent with federal law and ensure DEQ can fully utilize the flexibility allowed when prioritizing
TMDLs.
Fiscal impact of legislation idea:
There is no fiscal impact to the state.
Analyst: Anita Hamann

Recommended

Not Recommended

Date: 09/15/2015

Special Assistant: Benn Brocksome

Recommended

Not Recommended

Date:

Approved

Disapproved

Date:

Administrator Recommendation:

Page 1 of 1

9/18/2015 4:23 PM
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-third Legislature
Second Regular Session - 2016
IN THE _____________________
_______________BILL NO. ______
BY ___________________ COMMITTEE
AN ACT
RELATING TO WATER QUALITY; AMENDING SECTION 39-3609, IDAHO CODE, TO
REVISE PRIORITY CLASSIFICATIONS FOR DEVELOPMENT OF TOTAL MAXIMUM DAILY LOADS.

Be it Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 39-3609, Idaho Code, be, and the same is hereby
amended to read as follows:
39-3609. IDENTIFICATION OF WATER BODIES WHERE BENEFICIAL USES ARE NOT
FULLY SUPPORTED. In accordance with the provisions set forth in the federal
clean water act and after consultation with the appropriate basin advisory
group and watershed advisory group, the director shall notify the appropriate
public agencies of any water bodies in which the designated beneficial uses
are not fully supported. For water bodies so identified, the director shall
place
such
water
bodies
into
one
(1)
of
the
following
priority
classifications for the development of total maximum daily load or equivalent
processes:
(1) "High,." wherein definitive and generally accepted water quality
data indicate that unless remedial actions are taken in the near term there
will be significant risk to designated or existing beneficial uses of a
particular water body.The director shall place water bodies in this category
taking into account the availability and quality of data, department
resources, and whether the severity of pollution poses significant risk to
designated or existing beneficial uses. The director, in establishing this
category, shall consider public involvement as set forth in this chapter.
(2) "Medium,." wherein water quality data indicate that unless
remedial actions are taken there will beThe director shall place water bodies
in this category taking into account the availability and quality of data,
department resources, and whether the severity of the pollution poses a risks
to designated or existing beneficial uses.
(3) "Low,." wherein limited or subjective water quality data indicate
designated uses are not fully supported, but that risks to human health,
aquatic life, or the recreational, economic or aesthetic importance of a
particular water body are minimal.The director shall place water bodies in
this category taking into account the availability and quality of data,
department resources, and whether the severity of pollution poses a minimal
risk to designated or existing beneficial uses.
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Executive Agency Legislative System

EALS #: 245-04

Legislative Proposal Form

Title: Permit IPDES Regulation of Dairy and Beef Cattle

Agency: Environmental Quality, Dept of

Status: Submitted

John Tippets

Phone: 373-0240

Secondary Contact: Barry Burnell

Phone: 373-0194

Primary Contact:

E-Mail: john.tippets@deq.idaho.
gov
E-Mail: barry.burnell@deq.idaho.

Statement of Purpose:
The proposed legislation is necessary for Idaho to submit an application to the Environmental Protection Agency
(EPA) requesting authorization to implement a state National Pollutant Discharge Elimination System (NPDES)
program. Idaho Code 39-175C directs the Department of Environmental Quality (DEQ) to submit a complete
application, consistent with the requirements of the clean water act, by September 1, 2016. The application will
request authorization for what will be known as the Idaho Pollutant Discharge Elimination System (IPDES) program.
The proposed legislation ensures DEQ has the authorities required by EPA for IPDES regulation of dairy and beef
cattle operations.
Fiscal impact of legislation idea:
To the extent any dairy farms or beef cattle animal feeding operations are regulated by EPA under the clean water
act?s discharge program, those facilities would instead be regulated by DEQ under an approved IPDES program.
While the IPDES program will be partially supported by permit fees, no fees will be imposed for dairy farms or beef
cattle animal feeding operations. Therefore, the costs to such facilities should not increase under the proposed
legislation. There will be costs to the State of Idaho to implement this aspect of the IPDES program.
Analyst: Anita Hamann

Recommended

Not Recommended

Date:

Special Assistant: Benn Brocksome

Recommended

Not Recommended

Date:

Approved

Disapproved

Date:

Administrator Recommendation:

Page 1 of 1

9/18/2015 4:23 PM
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-third Legislature
Second Regular Session - 2016
IN THE _____________________
_______________BILL NO. ______
BY ___________________ COMMITTEE
AN ACT
RELATING TO BEEF CATTLE ENVIRONMENTAL CONTROL ACT; AMENDING SECTIONS
22-4902, 22-4904, 22-4907, AND 22-4909A, AND RELATING TO DAIRY ENVIRONMENTAL
CONTROL ACT; AMENDING SECTIONS 37-602, 37-603, AND 37-607, IDAHO CODE, TO
REVISE PROVISIONS RELATING TO IPDES REGULATION OF DAIRY AND BEEF CATTLE
OPERATIONS.

Be it Enacted by the Legislature of the State of Idaho:
SECTION 1.
That Section 22-4902, Idaho Code, be, and the same is hereby
amended to read as follows:
22-4902. DECLARATION OF POLICY, AND STATEMENT OF LEGISLATIVE INTENT,
AND SCOPE OF THE ACT. (1) The legislature recognizes the importance of
protecting state natural resources including, surface water and ground water.
It is the intent of the legislature to protect the quality of these natural
resources while maintaining an ecologically sound, economically viable, and
socially responsible beef cattle industry in the state. The beef cattle
industry produces manure and process wastewater which, when properly used,
supplies valuable nutrients and organic matter to soils and is protective of
the environment, but may, when improperly stored and managed, create adverse
impacts on natural resources, including waters of the state. This chapter is
intended to ensure that manure and process wastewater associated with beef
cattle operations are handled in a manner which protects the natural
resources of the state.
(2) Further, the legislature recognizes that the beef cattle industry
is potentially subject to various state and federal laws designed to protect
state natural resources and that the Idaho department of agriculture is in
the best position to administer and implement these various laws. It is
therefore the intent of the legislature that the administration of this law
by the department of agriculture fully meets the goals and requirements of
the federal clean water act and state laws designed to further protect state
waters and that administration of this chapter by the department of
agriculture shall not be more stringent than or broader in scope than the
requirements of the clean water act and applicable state and federal laws.
The department shall have authority to administer all laws to protect the
quality of water within the confines of a beef cattle animal feeding
operation that is not under permit issued by the federal environmental
protection agency. In carrying out this chapter the department shall
prioritize its resources on operations which have the greatest potential to
significantly impact the environment and ensure that any requirements imposed
under this chapter upon operators of beef cattle animal feeding operations
are cost-effective and economically, environmentally and technologically
feasible.
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(32) Successful implementation of this chapter is dependent upon the
department receiving adequate funding from the legislature and is dependent
upon the department executing a memorandum of agreement with the United
States environmental protection agency, the department of environmental
quality and the Idaho cattle association which sets forth a working
arrangement between the agencies to ensure compliance with this chapter and
applicable state and federal laws, including the federal clean water act.
Moreover, the legislature recognizes that it is important for the state to
obtain a delegated national pollutant discharge elimination system (NPDES)
permit program from the EPAUnited States environmental protection agency
under the clean water act. The authority of the department of environmental
quality to obtain approval of and implement an Idaho NPDES program for beef
cattle operations, including without limitation, the authority to issue
permits, allow access to records, inspect and take enforcement action, is set
forth in chapter 1, title 39, Idaho Code, and the rules adopted pursuant
thereto. The provisions of this chapter do not apply to, limit or affect the
requirements, liabilities and authorities with respect to or established by
an Idaho NPDES program.
SECTION 2.
That Section 22-4904, Idaho Code, be, and the same is hereby
amended to read as follows:
22-4904. DEFINITIONS. When used in this chapter:
(1) "Administrator" means the administrator, or his designee, for the
animal industries division of the Idaho department of agriculture.
(2) "Beef cattle" means slaughter and feeder cattle or dairy heifers
that are kept on or contiguous to the animal feeding operation and are owned
or controlled by the animal feeding operation.
(3) "Beef cattle animal feeding operation" means an animal feeding
operation which confines the number of slaughter and feeder cattle or dairy
heifers set forthas defined in 40 CFR 122.23(b)(1), (b)(2), (b)(4), (b)(6) or
(b)(9).
(4) "Best
management
practices"
means
practices,
techniques
or
measures which are determined to be reasonable precautions, are a costeffective and practicable means of preventing or reducing pollutants from
point sources or nonpoint sources to a level compatible with environmental
goals, including water quality goals and standards for waters of the state.
Best management practices for water quality shall be adopted pursuant to the
state water quality management plan, the Idaho ground water quality plan or
this chapter.
(5) "Department" means the Idaho department of agriculture.
(6) "Director" means the director of the Idaho department of
agriculture or his designee.
(7) "Manure" means animal excrement that may also contain bedding,
spilled feed, water or soil.
(8) "Modification"
or
"modified"
means
structural
changes
and
alterations to the wastewater storage containment facility which would
require increased storage or containment capacity or such changes which would
alter the function of the wastewater storage containment facility.
(9) "Noncompliance" means a practice or condition that causes an
unauthorized discharge, or a practice or condition, that if left uncorrected,
will cause an unauthorized discharge.
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(10) "National pollutant discharge elimination system (NPDES)" means
the point source permitting program established pursuant to section 402 of
the federal clean water act.
(11) "Nutrient management plan" means a plan prepared in conformance
with the nutrient management standard, provisions required by 40 CFR
122.42(e)(1), or other equally protective standard for managing the amount,
placement, form and timing of the land application of nutrients and soil
amendments.
(12) "Nutrient management standard" means the 1999 publication by the
United States department of agriculture, natural resources conservation
service, conservation practice standard, nutrient management code 590 or
other equally protective standard approved by the director.
(13) "Person" means any individual, association, partnership, firm,
joint stock company, joint venture, trust, estate, political subdivision,
public or private corporation, state or federal governmental department,
agency or instrumentality, or any legal entity, which is recognized by law as
the subject of rights and duties.
(14) "Process wastewater" means liquid containing beef cattle manure,
process generated wastewater and any precipitation which comes into direct
contact with livestock manure and facility products or byproducts.
(15) "Unauthorized discharge" means a discharge of process wastewater
or livestock manure to state surface waters that is not authorized by an
NPDES permit or the release of process wastewater or livestock manure to
waters of the state that does not meet the requirements of this chapter or
water quality standards.
(16) "Wastewater storage and containment facilities" means the portion
of an animal feeding operation where manure or process wastewater is stored
or collected. This may include corrals, feeding areas, waste collection
systems, waste conveyance systems, waste storage ponds, waste treatment
lagoons and evaporative ponds.
(17) "Waters of the state" means all accumulations of water, surface
and underground, natural and artificial, public and private, or parts thereof
which are wholly or partially within, which flow through or border upon the
state.
SECTION 3.
That Section 22-4907, Idaho Code, be, and the same is hereby
amended to read as follows:
22-4907. INSPECTIONS. (1) The director or his designee in the division
of animal industries is authorized to enter and inspect any beef cattle
animal feeding operation and have access to or copy any facility records
deemed necessary to ensure compliance with this chapter and the federal clean
water act. The director shall comply with the biosecurity protocol of the
operation so long as the protocol does not inhibit reasonable access to:
(a) Enter and inspect at reasonable times the premises or land application
site(s) of a beef cattle animal feeding operation;
(b) Review and/or copy, at reasonable times, any records that must be kept
under conditions of this chapter;
(c) Sample or monitor at reasonable times, substances or parameters directly
related to compliance with an NPDES permit or this chapter.
(2) All inspections and investigations conducted under the authority
of this chapter shall be performed in conformity with section 17, article I
of the constitution of the state of Idaho. The state shall not, under the
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authority granted by this chapter, conduct warrantless searches of private
property in the absence of either consent from the property owner or other
authorized person.
SECTION 4.
That Section 22-4909A, Idaho Code, be, and the same is hereby
amended to read as follows:
22-4909A. EFFECT
OF
FEDERAL
ENVIRONMENTAL
PROTECTION
AGENCY
ENFORCEMENT ACTION. The Idaho department of agriculture shall have authority
to administer all laws to protect the quality of water within the confines of
a beef cattle animal feeding operation that is not under permit issued by the
federal
environmental
protection
agency.
In
addition,
tThe
nutrient
management plan, and all information generated by the beef cattle feeding
operation as a result of such plan, shall be deemed to be trade secrets,
production
records
or
other
proprietary
information,
shall
be
kept
confidential and shall be exempt from disclosure pursuant to section 74-107,
Idaho Code. In any case in which the United States environmental protection
agency initiates an enforcement action regarding an alleged noncompliance at
a beef cattle animal feeding operation, any pending administrative or civil
enforcement action initiated by the director regarding the same alleged
noncompliance shall be deemed void. If a compliance order addressing the
alleged noncompliance has already been issued by the director, that order
shall remain in full force and effect.
SECTION 5.
That Section 37-602, Idaho Code, be, and the same is hereby
amended to read as follows:
37-602. DECLARATION OF POLICY, AND STATEMENT OF LEGISLATIVE INTENT,
AND SCOPE OF THE ACT. (1) The legislature recognizes the importance of
protecting state natural resources including surface water and ground water.
It is the intent of the legislature to protect the quality of these natural
resources while maintaining an ecologically sound, economically viable and
socially responsible dairy industry in the state. This chapter is intended to
ensure that dairy waste systems are constructed, operated and maintained in a
manner which protects the natural resources of the state.
(2) Further, the legislature recognizes that the dairy industry is
potentially subject to various state and federal laws designed to protect
state natural resources and that the Idaho department of agriculture is in
the best position to administer and implement these various laws. It is
therefore the intent of the legislature that the administration of this
chapter by the department of agriculture fully meets the goals and
requirements of the federal clean water act and state laws designed to
further protect state waters.
(32) Successful implementation of this chapter is dependent upon the
department receiving adequate funding from the legislature and upon effective
coordination between the department of agriculture, the department of
environmental quality and the Idaho dairymen's association to ensure
compliance with this chapter and applicable state and federal laws, including
the federal clean water act. Moreover, the legislature recognizes that it is
important for the state to obtain an approved national pollutant discharge
elimination system (NPDES) permit program from the environmental protection
agency (EPA) under the clean water act. The authority of the department of
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environmental quality to obtain approval of and implement an Idaho NPDES
program for dairy farms, including without limitation, the authority to issue
permits, allow access to records, inspect and take enforcement action, is set
forth in chapter 1, title 39, Idaho Code, and the rules adopted pursuant
thereto. The provisions of this chapter do not apply to, limit or affect the
requirements, liabilities and authorities with respect to or established by
an Idaho NPDES program.If such approval is obtained, the director of the
department of environmental quality and the director of the department of
agriculture shall, as appropriate, establish an agreement relating to the
administration of any NPDES permit program that recognizes the expertise of
the department of agriculture.
SECTION 6.
That Section 37-603, Idaho Code, be, and the same is hereby
amended to read as follows:
37-603. AUTHORITY AND DUTIES OF DIRECTOR. (1) Notwithstanding the
provisions of chapters 1 and 36, title 39, Idaho Code, the director of the
department of agriculture shall be solely responsible for protecting ground
water within the boundaries of dairy farms regulated under this chapter
and solely responsible for protecting surface water within the boundaries of
dairy farms regulated under this chapter that are not under, or required to
be under, an NPDES permit issued by the federal EPA or the department of
environmental quality. The department is authorized to adopt rules to
implement the provisions in this chapter.
(2) Except as provided in section 37-609, Idaho Code, nothing in this
chapter shall affect the authority of the department of environmental quality
regarding surface or ground water quality or violation of surface or ground
water quality standards beyond the boundaries of dairy farms regulated under
this chapter. In addition, nothing in this chapter shall affect the authority
of the department of environmental quality to implement an NPDES permit
program for dairy farms.
(3) The director shall have the authority to exercise any other
authorities delegated by the director of the department of environmental
quality regarding the protection of ground water, surface water and other
natural resources associated with dairy farms, and this shall be the
authority for the director of the department of environmental quality to so
delegate.
(4) The director of the department of environmental quality shall
consult with the director of the department of agriculture before certifying
discharges from dairy farms as provided under 33 U.S.C. section 1341.
SECTION 7.
That Section 37-607, Idaho Code, be, and the same is hereby
amended to read as follows:
37-607. INSPECTIONS. (1) The director or his designee is authorized to
enter and inspect any dairy farm to determine that dairy waste has been
managed to prevent an unauthorized discharge or contamination of surface and
ground water, and to determine compliance with a nutrient management plan.
The director shall have access to or copy any facility records deemed
necessary to ensure compliance with this chapter and the federal clean water
act. The director shall comply with the biosecurity protocol of the operation
so long as the protocol does not inhibit reasonable access to:
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(a) Enter and inspect at reasonable times the premises or land application
site or sites of a dairy farm;
(b) Review, copy or review and copy at reasonable times any records that
must be kept under conditions of this chapter;
(c) Sample or monitor at reasonable times substances or parameters directly
related to compliance with an NPDES permit or this chapter.
(2) All inspections and investigations conducted under the authority
of this chapter shall be performed in conformity with section 17, article I
of the constitution of the state of Idaho. The state shall not, under the
authority granted by this chapter, conduct warrantless searches of private
property in the absence of either consent from the property owner or other
authorized person.
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Title: Add Protection of Trade Secrets for IPDES Program

Agency: Environmental Quality, Dept of

Status: BA Reviewed

Primary Contact:

John Tippets

Phone: 373-0240

Secondary Contact: Barry Burnell

Phone: 373-0194

E-Mail: john.tippets@deq.idaho.
gov
E-Mail: barry.burnell@deq.idaho.

Statement of Purpose:
Under the direction of the legislature, the Department of Environmental Quality (DEQ) is seeking primacy over the
National Pollutant Discharge Elimination System (NPDES) program currently administered by the United States
Environmental Protection Agency. The purpose of this legislation is to amend the Idaho Public Records Law to ensure
access to water quality records and the protection of trade secrets associated with the federal clean water act and the
new the Idaho Pollutant Discharge Elimination System (IPDES) program.
Fiscal impact of legislation idea:
There is no fiscal impact to the state.
Analyst: Anita Hamann

Recommended

Not Recommended

Date: 09/15/2015

Special Assistant: Benn Brocksome

Recommended

Not Recommended

Date:

Approved

Disapproved

Date:

Administrator Recommendation:

Page 1 of 1

9/18/2015 4:23 PM
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-third Legislature
Second Regular Session - 2016
IN THE _____________________
_______________BILL NO. ______
BY ___________________ COMMITTEE
AN ACT
RELATING TO PUBLIC RECORDS; AMENDING SECTION 74-114, IDAHO CODE, TO
REVISE PROVISIONS TO PROTECT WATER QUALITY TRADE SECRETS.

Be it Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 74-114, Idaho Code, be, and the same is hereby
amended to read as follows:
74-114. ACCESS TO AIR QUALITY, WATER QUALITY, AND HAZARDOUS WASTE
RECORDS -- PROTECTION OF TRADE SECRETS. (1) To the extent required by the
federal clean air act, the federal clean water act, and the resource
conservation and recovery act for state primacy over any delegated or
authorized programs, even if the record is otherwise exempt from disclosure
under this chapter, any person may inspect and copy:
(a) Air pollution emission data;
(b) The content of any title V operating permit;
(c) The name and address of any Idaho national pollutant discharge
elimination system (IPDES) applicant or permittee;
(d) The content of any IPDES permit;
(e)
IPDES permit applications, and information required to be submitted by
IPDES application forms, whether the information is submitted on the
application forms themselves or in any attachments used to supply information
required by the application forms;
(f) Effluent data or a standard or limitation, as defined in 40 CFR 2.302;
(cg)
The name and address of any applicant or permittee for a hazardous
waste treatment, storage, or disposal facility permit pursuant to chapter 44,
title 39, Idaho Code; and
(dh) Any other record required to be provided to or obtained by the
department of environmental quality pursuant to the federal clean air act,
the federal clean water act, and the resource conservation and recovery act,
and the implementing state statutes, federal regulations and state rules,
unless the record is a trade secret.
(2) For purposes of this section, a record, or a portion of the
record, is a "trade secret" if the information contained in the record is a
trade secret within the meaning of the Idaho trade secrets act, sections 48801, et seq., Idaho Code, including commercial or financial information
which, if disclosed, could cause substantial competitive harm to the person
from whom the record was obtained.
(3) Any record, or portion of a record, provided to or obtained by the
department of environmental quality and identified by the person providing
the record as a trade secret shall not be disclosed to the public and shall
be kept confidential according to the procedures established in this section.

29

(4) Nothing in this section shall be construed as limiting the
disclosure of a trade secret by the department of environmental quality:
(a) To any officer, employee, or authorized representative of the state or
the United States, under a continuing claim of confidentiality, as necessary
to carry out the provisions of state or federal law, or when relevant to any
proceeding thereunder;
(b) As determined necessary by the director of the department of
environmental quality (under a continuing confidentiality claim) to protect
the public health and safety from imminent and substantial endangerment;
(c) As required by state or federal law, including section 74-115(3), Idaho
Code, under a continuing claim of confidentiality and subsection (1), of this
section; or
(d) With the consent of the person from whom the record is obtained.
(5) It shall be the responsibility of any person providing a record to
the department of environmental quality to give notice of the existence of a
trade secret on each page or other portion of information at the time of
submittal and such person shall have the burden of demonstrating that the
information is a trade secret.
(6) Notwithstanding the time frames set forth in section 74-103(1),
Idaho Code, when a request is made to the department of environmental quality
pursuant to the provisions of this chapter for the disclosure of information
for which a trade secret claim has been made, and the information has not
been demonstrated to be a trade secret to the satisfaction of the director of
the department of environmental quality, within three (3) working days of
receipt of the request for the disclosure of the information the department
of environmental quality shall provide a written request for substantiation
to the person making the confidentiality claim. A response shall be submitted
to the department of environmental quality by the person claiming the trade
secret protection within ten (10) working days after receipt of the request
for substantiation or the information subject to the claim shall be disclosed
without further notice. Upon receipt of a timely response to the request for
substantiation, the director of the department of environmental quality shall
determine whether the information is a trade secret subject to protection.
(a) If it is determined that the information, or any portion of the
information, is a trade secret, within three (3) working days after receipt
of the response, the director of the department of environmental quality
shall notify the person requesting the information that the request is denied
pursuant to sections 74-103(3) and (4), Idaho Code.
(b) If it is determined that the information, or any portion of the
information, is not a trade secret and is, therefore, subject to disclosure,
within three (3) working days after receipt of the response, the director of
the department of environmental quality shall inform the person making the
confidentiality claim of the determination. The decision shall be a final
agency action directly appealable, de novo, to the district court of the
county where the records or some part thereof are located. An appeal
contesting the decision of the director of the department of environmental
quality to release information claimed to be a trade secret shall be filed
within ten (10) working days from the date of receipt of the written notice
of decision. The information claimed to be a trade secret shall not be
disclosed until the period for appeal has expired with no appeal being taken,
or a court order has been issued finding that the information is not a trade
secret and all appeals of that order have been exhausted.
(7) In any appeal taken pursuant to this section, the court may award
reasonable costs and attorney's fees to the prevailing party if it finds the
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claim of confidentiality or the decision of the director of the department of
environmental quality to provide records was frivolously pursued.
(8) The department of environmental quality shall adopt rules which
include:
(a) Appropriate
measures
to
safeguard
and
protect
against
improper
disclosure of trade secrets, including procedures to train all employees on
the proper handling of trade secrets; and
(b) Any other provisions necessary to carry out this section.
(9) As it relates to the department of environmental quality, or to
agents, contractors, or other representatives of the department, the immunity
created in section 74-118, Idaho Code, shall apply only when disclosure of a
trade secret is made consistent with this section.
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Status: Submitted

John Tippets

Phone: 373-0240

Secondary Contact: Barry Burnell
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Statement of Purpose:
The proposed legislation is necessary for Idaho to submit an application to the Environmental Protection Agency
(EPA) requesting authorization to implement a state National Pollutant Discharge Elimination System (NPDES)
program. Idaho Code 39-175C directs the Department of Environmental Quality (DEQ) to submit a complete
application, consistent with the requirements of the clean water act, by September 1, 2016. The application will
request authorization for what will be known as the Idaho Pollutant Discharge Elimination System (IPDES) program.
The proposed legislation 1) establishes the process for appealing IPDES permits issued by DEQ, and 2) provides
DEQ with necessary minimum enforcement authorities.
Fiscal impact of legislation idea:
There will be costs to the State of Idaho to implement these aspects of the IPDES program. The costs are accounted
for as part of the overall cost of the program.
Analyst: Anita Hamann

Recommended

Not Recommended

Date:

Special Assistant: Benn Brocksome

Recommended

Not Recommended

Date:

Approved

Disapproved

Date:

Administrator Recommendation:
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-third Legislature
Second Regular Session - 2016
IN THE _____________________
_______________BILL NO. ______
BY ___________________ COMMITTEE
AN ACT
RELATING TO STATE NPDES PROGRAM; ADDING SECTIONS 39-175D AND 39-175E,
IDAHO CODE, TO ESTABLISH PERMIT APPEAL PROCESS AND CLARIFY ENFORCEMENT
AUTHORITIES.

Be it Enacted by the Legislature of the State of Idaho:
SECTION 1. That Chapter 1, Title 39, Idaho Code, be, and the same is hereby
amended by the addition thereto of a new section, to be known and designated
as Section 39-175D, and to read as follows:
39-175D.
IDAHO POLLUTANT DISCHARGE ELIMINATION SYSTEM PERMIT DECISIONS AND
APPEAL OF DECISIONS.
(1)
Prior to making a final decision regarding Idaho Pollution
Discharge Elimination System (IPDES) permits authorized by sections 39-175A
through 39-175C, Idaho Code, the department shall provide the public notice
and an opportunity to comment on the department’s tentative decision. The
department shall develop an administrative record that shall at a minimum
include the tentative decision, all comments received, the department’s
response to comments, and the basis for the department’s decision. The
decision making process and the final decision with respect to IPDES permits
shall not be subject to the contested case provisions set forth in Chapter
52, Title 67, Idaho Code.
(2)
Notwithstanding any other provision of law, including without
limitation, chapter 52, title 67, Idaho Code, the exclusive means of
appealing the department’s final decision regarding an IPDES permit shall be
as set forth in this section and in rules authorized by this section and
sections 39-175A through 39-175C, Idaho Code. Any person aggrieved by the
department’s final decision regarding an IPDES permit may appeal that
decision. The appeal of the decision shall be heard by a hearing officer
appointed by the director from a pool of hearing officers approved by the
board. Hearing officers should be persons with technical expertise or
experience in the issues presented in appeals. All appeals shall be based
solely on the record developed by the department as required by section 39175D(1) and the rules adopted by the board and no further or additional
evidence may be presented, except as provided in rules adopted by the board.
(3) No person, including the director and hearing officer, who has or
shares authority to approve all or portions of IPDES permits either in the
first instance, as modified or reissued, or on appeal, shall have a conflict
of interest as defined in 40 CFR 123.25(c).
(4)
Any person aggrieved by a final determination of the hearing
officer regarding an IPDES permit may secure judicial review by filing a
petition for review as prescribed under the rules adopted by the board and
the provisions of chapter 52, title 67, Idaho Code. The petition for review
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shall be served upon the hearing officer, the director of the department, and
upon the attorney general. Such service shall be jurisdictional and the
provisions of this section shall be the exclusive procedure for appeal.
(5) The board shall adopt rules consistent with this section.
SECTION 2. That Chapter 1, Title 39, Idaho Code, be, and the same is hereby
amended by the addition thereto of a new section, to be known and designated
as Section 39-175E, and to read as follows:
39-175E. IDAHO POLLUTANT DISCHARGE ELIMINATION SYSTEM PROGRAM INVESTIGATION,
INSPECTION AND ENFORCEMENT AUTHORITIES.
(1)
All investigation, inspection and enforcement authorities and
requirements set forth in the Environmental Protection and Health Act,
sections 39-101 through 39-130, Idaho Code, shall be available to the
department and shall apply with respect to the IPDES program. Such
authorities include, without limitation, the authorities in sections 39-108,
39-109 and 39-117 that shall be available to the department to conduct
investigations, inspections and enforcement relating to violations of the
rules, permits, requirements or orders issued or adopted pursuant to sections
39-175A through E, Idaho Code.
(2)
The department is further authorized to enforce, through the
authorities provided in this section, pretreatment standards, including local
limits, developed and adopted by publically owned treatment works, as
required by 40 CFR 403.10(f)(iv).
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Title: Allow Drinking Water SRF 30 Year Loan Term Option

Agency: Environmental Quality, Dept of

Status: BA Reviewed

John Tippets

Phone: 373-0240

Secondary Contact: Barry Burnell

Phone: 373-0194

Primary Contact:

E-Mail: john.tippets@deq.idaho.
gov
E-Mail: barry.burnell@deq.idaho.

Statement of Purpose:
The Department of Environmental Quality (DEQ) administers low interest loans from the State Revolving Fund (SRF)
to improve drinking water systems around the state. Idaho Code requires drinking water systems to repay SRF loans
within 20 years unless the community is classified as "disadvantaged." Disadvantaged communities may choose up
to a 30 year loan repayment term. The purpose of this legislation is to amend SRF fund provisions to allow DEQ to
issue drinking water SRF loans with up to 30 year repayment terms for all communities. This increased flexibility may
benefit water users through reduced water rates when systems are afforded more time to repay loans. The change
also means Idaho Code will no longer be more stringent than federal rules.
Fiscal impact of legislation idea:
A 30 year loan option will extend repayment of some loan funds to the drinking water SRF, delaying reissuance of
those funds to future projects. Fiscal impacts are minimized, however, by raising the interest rate on 30 year loans by
0.25%.
Analyst: Anita Hamann

Recommended

Not Recommended

Date: 09/15/2015

Special Assistant: Benn Brocksome

Recommended

Not Recommended

Date:

Approved

Disapproved

Date:

Administrator Recommendation:
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LEGISLATURE OF THE STATE OF IDAHO
Sixty-third Legislature
Second Regular Session - 2016
IN THE _____________________
_______________BILL NO. ______
BY ___________________ COMMITTEE
AN ACT
RELATING TO STATE REVOLVING LOAN FUND; AMENDING SECTION 39-7602, IDAHO
CODE, TO REVISE PROVISIONS TO ALLOW THIRTY YEAR DRINKING WATER LOANS.

Be it Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 39-7602, Idaho Code, be, and the same is hereby
amended to read as follows:
39-7602. DISBURSEMENTS BY THE DIRECTOR OF LOANS TO PUBLIC WATER
SYSTEMS -- LIMITATIONS ON LOANS -- RULES -- APPROVAL OF THE ATTORNEY GENERAL
-- AUDIT OF DISBURSEMENTS. (1) There is hereby created the drinking water
loan fund. The department of environmental quality shall use moneys from this
fund only for providing loans, or as a source of reserve and security for
leveraged loans, the proceeds of which are deposited in the drinking water
loan fund, or for other financial assistance authorized in this chapter or by
federal law to community water systems and nonprofit noncommunity water
systems. Financial assistance under this section may be used by a public
water system only for project expenditures, not including monitoring,
operation and maintenance expenditures, which will facilitate compliance with
national primary drinking water standards applicable to the system or which
will significantly further the health protection objectives of this chapter.
The funds may also be used for public water systems using constructed
conveyances and not piped water systems if they meet the requirements of the
safe drinking water act amendments of 1996 and the director determines that
the water provided for residential or similar uses for cooking, drinking and
bathing is centrally treated or treated at the point of entry to achieve the
equivalent level of protection provided by the applicable national primary
drinking water regulations. The funds shall not be used for the acquisition
of real property or an interest in real property unless the acquisition is
integral to the project authorized by this section and the purchase is from a
willing seller.
(2) (a) Except as provided in subsection (2)(b) of this section, no loan
assistance shall be provided to a public water system that:
(i)
Does not have the technical, managerial and financial capability to
ensure compliance with the requirements of this chapter; or
(ii) Is in significant noncompliance with any requirement of a national
primary drinking water regulation or variance.
(b) A public water system referenced in subsection (2)(a) of this section
may receive assistance under this section if:
(i)
The assistance will ensure compliance, and
(ii) If subsection (2)(a)(i) of this section applies to the system, the
owner or operator of the system agrees to undertake feasible and appropriate
changes in operations, including ownership, management, accounting, rates,
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maintenance, consolidation, alternative water supply or other procedures, and
then only if the director determines that the measures are necessary to
ensure that the system has the technical, managerial and financial capability
to comply with the requirements of this chapter and the safe drinking water
act amendments of 1996.
(3) Except as otherwise prohibited by state law, the amounts deposited
into the drinking water loan fund under this chapter may be used only for the
following:
(a) To make loans on the conditions that:
(i)
The interest rate for each loan is less than or equal to the market
interest rate,
(ii) Principal and interest payments on each loan will commence not later
than one (1) year after completion of the project for which the loan was made
and each loan will be fully amortized not later than twentythirty (2030)
years after completion of the project, except that in the case of a
disadvantaged community, an extended form for a loan may be allowed if it
terminates not later than thirty (30) years after the date the project is
completed, and does not exceed the design life of the project,
(iii) The recipient of each loan will establish a dedicated source of
revenue, or, in the case of a privately owned system, demonstrate that there
is adequate security, for the repayment of the loan, and
(iv) The drinking water loan fund will be credited with all payment of
principal and interest on each loan;
(b) To buy or refinance the debt obligation of a municipality or an
intermunicipal or interstate agency within the state at an interest rate that
is less than or equal to the market interest rate in any case in which a debt
obligation is incurred after July 1, 1993;
(c) As a source of revenue or security for the payment of principal and
interest on revenue or general obligation bonds issued by the state if the
proceeds of the sale of the bonds will be deposited into the drinking water
loan fund; and
(d) To earn interest on the amounts deposited into the drinking water loan
fund.
(4) For every agreement between the state and the federal government
by which funds are made available, the state shall deposit in the drinking
water loan fund an amount equal to at least twenty percent (20%) of the total
amount of the grant to be made to the state on or before the dates on which
grant payments are made to the state.
(5) The director may promulgate rules necessary for the making and
enforcing of loan contracts hereunder and for establishing procedures to be
followed in applying for state loans or loan subsidies or training assistance
herein authorized as shall be necessary for the effective administration of
the loan program.
(6) All contracts entered into pursuant to this chapter shall be
subject to approval by the attorney general as to form. All disbursements by
the state pursuant to such contracts shall be made after audit and upon
warrant as provided by law on vouchers approved by the director.
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Attorney General's Opinion on Modification of Urban Renewal Plans

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

November 12, 2015

The Honorable Dan Johnson
Idaho State Senator
P.O . Box 2117
Lewiston, ID 83501
Re: Modifications of Urban Renewal Plans - Our File No. I 5-52926
Dear Senator Johnson:
I received your request for an analysis regarding the treatment of modifications of urban
renewal plans in relation to base values of the urban renewal areas. Specifically, you asked:
Based on the definition of "base assessment roll" found in Idaho Code § 50-2903,
does the base value of a Revenue Allocation Area ("RAA'') reset to current market
value when an urban renewal plan is modified?
The direct answer to your question is yes, applying that statute and no others, the
modification of an urban renewal plan should result in the base value of any associated RAA being
" reset" to the market value as of January I of the year of the modification. The current status of the
urban renewal statutes, however, does not allow for a definitive answer of your question because
other statutes also address the issue. Other Idaho code sections and Property Tax Administrative rules
based upon those other code sections may be in tension with § 50-2903 or indicate a legislative
departure from § 50-2903, that there is probably no administrative apparatus in place to track all the
conditions that could result in a "reset" of base value, and that the common practice is not to reset
value for changes to urban renewal plans whether revenue allocation areas are being modified or not.
Set forth below is more detailed discussion of urban renewal law and the above conclusions .

DISCUSSION
Statutory Law
The statutory law controlling what is commonly known as "urban renewal " is found in two
separate chapters of Title 50 of Idaho Code, Municipal Corporations. Chapter 20 is titled the " Urban
Renewal Act of I 965" and Chapter 29 is titled the "Local Economic Development Act." The latter
Act specifically authorizes tax increment financing in RAAs to assist in financing urban renewal
plans . Idaho Code § 50-2902. A good analogy to the relationship between an urban renewal area,
which is a "deteriorated area . . . appropriate for an urban renewal project" (Idaho Code § 50-
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2018(11)), and an RAA, the area within an urban renewal area in which tax increment financing is
utilized to fund urban renewal projects (see generally Idaho Code § 50-2903(15)) is that of the engine
and the car. The RAA (the engine) powers the urban renewal area (the car) by providing it the
necessary funds for it to complete projects (to move).
Your question concerns the definition of "base assessment roll" found in Idaho Code § 502903(4 ), which is, in pertinent part:
... [t]he equalized assessment rolls, for all classes of taxable property, on January 1
of the year in which the local governing body of an authorized municipality passes an
ordinance adopting or modifying an urban renewal plan containing a revenue
allocation financing provision ....
This language remains unchanged since the enactment of the Local Economic Development
Act in 1988, and requires that a modification of an urban renewal plan results in the assessed
property values on January first of the year of modification becoming the base value for the RAA. 1
This would effectively result in the increment value (the difference in value between the base value
of a revenue allocation area and the current market value for the same area that is used by an urban
renewal agency to fund projects in an urban renewal area) realized by previous increases in property
value in the RAA being reset to zero when an urban renewal plan is modified.
It is important to note that modifications of Revenue Allocation Areas are modifications of
urban renewal plans due to the definitions for "urban renewal plan" under both chapters 20 and 29.
The language in Idaho Code § 50-2018 is, in pertinent part:

(12) "Urban renewal plan" means a plan, as it exists from time to time, for an urban
renewal project, which plan:

(b) Shall be sufficiently complete to indicate such land acquisition, demolition and
removal of structures, redevelopment, improvements, and rehabilitation as may be
proposed to be carried out in the urban renewal area, zoning and planning changes, if
any, land uses, maximum densities, building requirements, and any method or

methods of jinandng such plan, which methods may include revenue allocation
financing provisions.
(Emphasis added). The Idaho State Tax Commission generally does not recognize a change in the
RAA as a change in the Urban Renewal Plan, but this position may be subject to debate. The
legislature may want to discuss this provision with the Tax Commission to identify whether statutory
clarification is needed. Idaho Code § 50-2903 says:
(12) "Plan" or "urban renewal plan" means a plan, as it exists or may from time to
time be amended, prepared and approved pursuant to section 50-2008, Idaho Code,

1

January 1" does not hold a special significance in urban renewal law, but is the date generally used to set values in Idaho
for property assessment for taxation purposes.

39

Senator Johnson
November 12, 2015
Page 3 of 4
and any method or methods of financing such plan, which methods may include
revenue allocation financing provisions.
(Emphasis added). The term "revenue allocation financing provisions" exists throughout chapter 29
and logically seems to be the phrase used to describe the language in an urban renewal plan
identifying an RAA's existence. Based on this language and the practicalities of how urban renewal
plans and RAA's are established, the description and identification of an RAA have become in
practice a necessary (or at least very commonplace) pait of an urban renewal plan.
Therefore,
modifications of an RAA associated with an urban renewal plan are treated as modifications to the
plan as contemplated in Idaho Code § 50-2903(4) when it requires a "reset" of the base value of the
RAA.
There are other statutory provisions that seem to be in tension with this provision and,
instead, indicate the intent to leave base values unchanged when plans are modified. Idaho Code §
50-2033 allows RAA boundaries to be extended only once and limits the area added to not be greater
than 10 percent of the original size of the RAA. This limitation is in addition to the limitations found
in Idaho Code § 50-2904, which include a 20-year duration limit on RAAs and any additions thereto.
Reading Idaho Code § 50-2033 (which was enacted in 2011, well after the provisions of
Idaho Code § 50-2903) to mean that an increase in an RAA's footprint results in a reset of its base
value eliminates any value the increase would have had likely dis-incentivized certain expansions.
An urban renewal agency is not likely to attempt a small expansion of an RAA if it results in all the
income produced by the RAA being extinguished, especially in light of the fact that the period in
which to earn that income is not extended. A more logical reading is that, when enacting Idaho Code
§ 50-2033, the legislature dealt with the specific situation of expansion of an RAA's footprint rather
than the general situation addressed by Idaho Code § 50-2903. The normal rule of statutory
construction when two statutes address the same situation, is that the later, specific statute governs
over the earlier, general statute. In Re Estate of Wiggens, 155 Idaho 116, 123, 306 P.3d 201, 208
(2013). The Tax Commission Administrative Rules mirror this reading of urban renewal law, i.e.,
the later, specific statute governs over the earlier, general statute. Id.

Administrative Rule
Idaho Property Tax Administrative Rule 804, section 4, covers tax levy certifications in
situations involving modification of an urban renewal plan, and states, in pertinent part:

04. Modification of an Urban Renewal Plan. When an authorized municipality
passes an ordinance modifying an urban renewal plan containing a revenue allocation
financing provision, the current value of property in the RAA shall be determined as
if the modification had not occurred.
This rule can be construed to operate in opposite manners depending on how one interprets the
phrase "current value of property." If "current value of prope1ty" means that the current value is set
at the market value without regards to prope1ty that may or may not have had changes of character or
taxable nature, then the rule probably conforms to the interpretation of Idaho Code § 50-2903 found
above. The market value of the property as of January 1 of the modification year would set a new
base for the RAA, but other possible changes during the year would be ignored, honoring the January
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1 assessment date. If, however, " current value of property" means the base value will remain
unchanged as if the modification did not occur, then the rule would probably conflict with the earlier
statutory requirement, outside any argument like the one made about Idaho Code § 50-2033 above,
because a new base would not be set upon the modification.
Staff of the Tax Commission indicate that the second interpretation based upon the more
recent, more specific statute is currently applied to base values of RAAs in urban renewal areas with
modified plans, and that procedure has been used in the state for as long as the institutional memory
of the agency. In addition to a possible conflict between rule and the earlier statute, Tax Commission
staff has also identified another possible problem with the treatment of modifications to urban
renewal plans . That issue is that an urban renewal plan may be modified but not result in a
modification of an associated RAA. Although Idaho Code § 50-2907 requires a transmission of
ordinances and RAA maps to the Tax Commission, that requirement has been interpreted by the Tax
Commission and Urban Renewal Agencies to only involve the mapping of RAAs to ensure proper
apportionment of operating property taxes and levy setting. Modifications of plans not involving an
RAA boundary change, which are still subject to the requirements of Idaho Code § 50-2903 as
interpreted above, are not forwarded to or expected by the Tax Commission, because the Tax
Commission has no statutorily mandated authority over urban renewal, other than tracking
boundaries in order to properly set levies. These practices result in base values remaining as set
during the initial formation of the RAA regardless of subsequent modifications to the plan that
should "reset" those values to current market values.

CONCLUSION
Idaho Code § 50-2903 requires the modification of an urban renewal plan result in the base
value of any associated RAA being "reset" to the market value. However, there are reasonable
arguments that Idaho Code § 50-2903 was modified by the later enactment of§ 50-2033 not to reset
a base value on every change to an urban renewal plan, and that interpretation of urban renewal law
has resulted in administrative rulemaking and policies that reconcile the statutes in this manner.
Based upon the analysis in this letter and the current operation of the Urban Renewal under these
statutes, this office recommends working closely with the Idaho Tax Commission to ensure the intent
of the legislature through statutory amendments is fulfilled through the practical application of those
statutory amendments to Idaho ' s tax system.

I hope you find this analysis helpful.

Assistant Chief Deputy
BK/tjn
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Proposed Legislation on Public Safety Communications Governance
Public Safety Communications Governance Fact Sheet 11-11-15

Overview - The legislation seeks to improve coordinated governance for
emergency and public safety communications. This would be
accomplished by combining the statutorily authorized Emergency
Communications Commission (Title 31-48) and Statewide Interoperability
Executive Council (Title 46-12).
Why this legislation is important – The current governance structures do
not cover the entire emergency communications system, and the
fragmented approach does not support strategic statewide planning.
What this legislation will do – The new commission will provide
coordination for 911 technology, dispatch, radio interoperability and
public safety wireless broadband. It will reduce the duplication of efforts
of multiple commissions with overlapping membership. The membership
of the new commission will better represent the actual users of the
emergency communications systems.

WHO SUPPORTS THIS
LEGISLATION
ID Sheriffs’ Association
ID Association of Counties
ID Fire Chiefs Association
Idaho State Police
Idaho Military Division
Executive Office of Idaho
Governor Otter

What this legislation will not do – This legislation does not alter any
ID State Communications
current funding mechanisms. Sheriffs and police chiefs operating Public
Center
Safety Answering Points will continue to receive 911 fees and grants will
continue to be provided by the commission for the purposes of improving
consolidated emergency communications systems. There is no intent to
change the structure of the 911 funding mechanisms (31-4804 and 314819) to fund anything other than 911 systems or to redirect 911 funds in
any new way. A funding mechanism for radio is not addressed nor
intended at this time; however, should funds become available through grants or future legislative action the
legislation has designated an account for those funds in order to keep the 911 funds and any new funds
separate and accounted for.
Benefits of this legislation
-

-

A holistic approach will enable higher levels of service to citizens through effective emergency
communications. This organization will support communications from the time a citizen dials 911
through to the dispatch and response.
The legislation will allow the new commission to identify short and long term financial savings and
sustainability.
It will support the implementation of new technologies such as Next Generation 911 and FirstNet in a
coordinated fashion that makes the most sense for Idaho’s first responder community.
It empowers local input through the addition of representation of the District Interoperability
Governance Boards, made up of local representatives.
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Coordinated Emergency Communications Governance Talking Points
Draft legislation to consolidate the ECC and SIEC
11/11/15

Overview
The legislation seeks to consolidate governance for emergency and public safety communications.
Statute currently authorizes the Idaho Emergency Communications Commission (ECC) and Statewide
Interoperability Executive Council (SIEC) to provide coordination of distinct components of the
communications system.
The current governance structures do not cover the entire emergency communications system, and the
fragmented approach does not support strategic statewide planning. The new commission will provide
coordination for 911 technology, dispatch, radio interoperability and public safety wireless broadband.
It will reduce the duplication of efforts of multiple commissions with overlapping membership. The
membership of the new commission will better reflect the actual users of the emergency
communications systems.
A holistic approach will enable higher levels of service to citizens through effective emergency
communications. This organization will support communications from the time a citizen dials 911
through to the dispatch and response.
The legislation will allow the new commission to identify short and long term financial savings and
sustainability. It will support the implementation of new technologies such as Next Generation 911 and
FirstNet in a coordinated fashion that makes the most sense for Idaho’s first responder community. It
empowers local input through the addition of representation of the District Interoperability Governance
Boards, made up of local representatives.
Funding
The legislation will not alter current funding mechanisms and will not impact state budgets. Sheriffs and
police chiefs responsible for the state’s forty-six PSAPs will continue to receive fees collected from users
accessing emergency centers in their jurisdictions. Grants will continue to be provided by the
commission for the purposes of improving consolidated emergency communications systems.
A new fund will be established for public safety radio and data systems for monies received from federal
grants, donations and gifts. There is no intent to change the structure of the 911 funding mechanisms
(31-4804 and 31-4819) to fund anything other than 911 systems or to redirect 911 funds in any new
way. This “new” fund will keep 911 funds separate and intact.
New Technology
The proposed changes to Title 31, Chapter 48 will encompass new and emerging technologies.
Next Generation consolidated Emergency System (NG911), is a new technology not considered in the
original and current ECC Idaho code. NG911 is designed to provide access to emergency services from
all connected communications sources such as VOIP, VOLTE, and/or text to 911, providing multimedia
data capabilities for the public safety answering points (PSAP’s) allowing them to be more efficient.
The legislative proposal includes coordination of wireless data systems, recognizing the coming
implementation of the National Public Safety Wireless Broadband Network also known as FirstNet.
FirstNet is authorized through congressional action, which provides funding and spectrum for the

1
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dedicated public safety data network. Network implementation requires state input and is expected to
occur between 2018 and 2022.
Commission Makeup
The 17 members on the IECC would provide a greater representation statewide from all disciplines
including law enforcement, fire, elected officials from city and county government, state government, as
well as a member from the legislature and non-voting member from the Indian tribes within the state.
New positions:
 District Interoperability Governance Boards (6 individuals)
 Tribal representative (non-voting)
Eliminated Positions
 Prosecuting Attorneys Association (no direct involvement in emergency communications)
 Wireless Industry (no direct involvement, potential conflict of interest)
 Wireline Industry (no direct involvement, potential conflict of interest)
 EMS Association (represented through IDHW/EMS State Communications)
Commission Staff Support
The E911 Program Manager will continue to advise and coordinate 911 activities on behalf of the
commission. This is a current position located within the Idaho Military Division.
The Statewide Interoperability Coordinator will provide support and technical expertise to the
commission in the areas of radio interoperability and data systems. This is a current position located
within the Idaho Military Division, Bureau of Homeland Security.
The FirstNet Program Manager will provide support to the commission in regard to wireless data
systems. This is a current position located within the Idaho Military Division, Bureau of Homeland
Security.
Local Control
The commission membership is proposed to include members of the six District Interoperability
Governing Boards. These boards are located in the six regions of the state, and are made up of local
practitioners of emergency communications. In addition, local government will be represented through
the Idaho Chiefs of Police Association, Idaho Sheriffs’ Association, Idaho Fire Chiefs Association, Idaho
Association of Counties and Association of Idaho Cities. Their representation on the commission will
ensure those directly involved in the systems will be on the commission.
Local government will also be able to eliminate the duplication of their human resources since many of
their employees are members of today’s two separate commissions.
State Agency Representation
State agencies on the commission will be the Idaho State Police, Idaho Bureau of Homeland Security and
Idaho Department of Health and Welfare Emergency Medical Services Communications Center. Other
state agencies not on the commission will be represented through the Statewide Interoperability
Coordinator who will report to the commission at each meeting on their behalf.
Process
The legislative idea was the outcome of discussions between a wide group of stakeholders including the
Idaho Sheriffs Association, Idaho Association of Counties, Idaho Bureau of Homeland Security and Idaho
State Police. A series of meetings, summits and conference calls were held over a period of 18 months,
resulting in the legislative proposal. The Idaho Military Division presented the legislative idea to the
Division of Financial Management, which provided authorization for the proposal to be part of the
Governor’s legislative package.
2
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Benefits of the Combined Commission
 Better coordination between state and local governments
 More comprehensive and strategic emergency communications planning
 A greater voice to those actually managing and operating Public Safety Answering Points (PSAPs)
 Regional flexibility
 Elimination of redundancy of multiple commissions
 Increased equipment purchasing power
 Lower meeting costs

3
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Sixty-first Legislature

LEGISLATURE OF THE STATE OF IDAHO
Second Regular Session – 2016
IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO.
BY

AN ACT
RELATING TO EMERGENCY COMMUNICATIONS, AMENDING SECTION 31-4801,
IDAHO
CODE,
TO
INCLUDE
INTEROPERABLE
PUBLIC
SAFETY
COMMUNICATIONS SYSTEMS AND DATA SYSTEMS AND MENTION THE
CREATION OF THE IDAHO EMERGENCY COMMUNICATIONS COMMISSION AS
ONE OF THE PURPOSES OF THIS ACT; AMENDING SECTION 31-4802, IDAHO
CODE, TO INCLUDE NEW DEFINITIONS; AMENDING SECTION 31-4804, IDAHO
CODE, TO ALLOW FUNDS TO BE USED FOR NEXT GENERATION
CONSOLIDATED EMERGENCY SYSTEMS; AMENDING SECTION 31-4804A,
IDAHO CODE, TO INCLUDE NEXT GENERATION CONSOLIDATED EMERGENCY
SYSTEMS; AMENDING SECTION 31-4815, IDAHO CODE, TO CHANGE
MEMBERSHIP IN THE COMMISSION; AMENDING SECTION 31-4816, IDAHO
CODE, TO EXPAND COMMISSION RESPONSIBILITIES IN ORDER TO ACCOUNT
FOR EXISTING AND FUTURE TECHNOLOGIES; AMENDING SECTION 31-4817,
IDAHO CODE, TO INCLUDE INTEROPERABLE AND PUBLIC SAFETY
COMMUNICATIONS AND DATA SYSTEMS IN COMMISSION MEDIATIONS;
AMENDING SECTION 31-4819, IDAHO CODE, TO ALLOW GRANT FUNDS TO BE
USED FOR ADMINISTRATION OF GRANTS; AMENDING CHAPTER 48, TITLE 31,
IDAHO CODE, BY THE ADDITION OF A NEW SECTION 31-4820, IDAHO CODE TO
ESTABLISH AND ADMINISTER THE INTEROPERABLE PUBLIC SAFETY
COMMUNICATIONS AND DATA SYSTEMS FUND; AMENDING CHAPTER 48,
TITLE 31, IDAHO CODE, BY THE ADDITION OF A NEW SECTION 31-4821, IDAHO
CODE TO ALLOW FOR ADMINISTRATIVE SUPPORT AND THE CREATION OF
ADMINISTRATIVE POSITIONS; AND REPEALING CHAPTER 12, TITLE 46, IDAHO
CODE.
Be It Enacted by the Legislature of the State of Idaho:
SECTION 1.
read as follows:

That Section 31-4801, Idaho Code, be, and the same is hereby amended to

31-4801. PURPOSE. The legislature recognizes that providing consolidated emergency
communications systems and interoperable public safety communications and data systems is
vital in enhancing the public health, safety, and welfare of the residents of people in the state of
Idaho. The legislature further finds that there is an obvious need for providing a means to finance
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the initiation, maintenance, operation, enhancement and governance of interoperable and
consolidated emergency communications systems.
(1) The legislature of the state of Idaho finds that:
(a) Since the original enactment of the emergency communications act in 1988, many of
Idaho's communities have found that they are lacking in the resources to fully fund
emergency communications systems at the local level;
(b) Changes in technology and the rapid growth of communications media have
demonstrated that financing such systems solely by a line charge on subscribers to
wireline services does not reflect utilization of emergency communications systems by
subscribers to wireless and other forms of communications systems;
(c) There is a need to enhance funding for the initiation and enhancement of consolidated
emergency communications systems throughout the state;
(d) Utilization of cellular telephones and voice over internet protocol (VoIP)
communications to access emergency communications systems has substantially
increased citizen access to emergency services while at the same time increasing demands
upon the emergency response system;
(e) In order to protect and promote the public health and safety, and to keep pace with
advances in telecommunications technology and the various choices of
telecommunications technology available to the public, there is a need to plan and
develop a statewide coordinated policy and program to ensure that enhanced 911 services,
next generation 911 services, and future and emerging public safety technologies are
available to all citizens of the state and people in all areas of the state.
(2) Therefore, it is hereby declared that the intent and purpose of the provisions of this
act are to:
(a) Provide authority to counties and 911 service areas to impose an emergency
communications fee on the use of telephone lines, wireless, VoIP or other
communications services that connect an individual or entity dialing or accessing 911 to
an established public safety answering point;
(b) Provide that the emergency communications fee in section 31-4803, Idaho Code,
shall be exclusively utilized by the counties or 911 service areas electing to impose it to
finance the initiation, maintenance, operation, enhancement and governance of
consolidated emergency systems as well as enhanced consolidated emergency systems or
next generation consolidated emergency systems;
(c) Provide for the agreed-to reimbursement to telecommunications providers for their
implementation of enhanced consolidated emergency communications systems by
counties or 911 service areas that have implemented enhanced consolidated emergency
communications systems.
(d) Create the Idaho public safety communications commission which will have the
purpose to provide the governance structure through which public safety communications
stakeholders can collaborate to advance consistency and common objectives, to provide
integrated facilitation and coordination for cross-jurisdictional consensus building, to
assist in the standardization of agreements for sharing resources amongst jurisdictions
with emergency response communications infrastructure, to suggest best practices,
performance measures and performance evaluation in the integrated statewide strategic
planning and implementation of interoperability among public safety communications

47

professionals and entities that serve people in Idaho regardless of jurisdiction, to manage
the Idaho public safety interoperable communications and data systems fund as defined
by section 31-4820, Idaho Code, and to pursue budget authorizations as set forth in this
chapter.
SECTION 2.
read as follows:

That Section 31-4802, Idaho Code, be, and the same is hereby amended to

31-4802. DEFINITIONS. As used in this chapter:
(1) "Access line" means any telephone line, trunk line, network access register, dedicated
radio signal, or equivalent that provides switched telecommunications access to a consolidated
emergency communications system from either a service address or a place of primary use within
this state. In the case of wireless technology, each active dedicated telephone number shall be
considered a single access line.
(2) "Administrator" means the person, officer or agency designated to operate a
consolidated emergency communications system, and to receive funds for such an operation.
(3) "Basic consolidated emergency system" means consolidated emergency systems that
are not enhanced.
(4) "Consolidated emergency communications system" means facilities, equipment and
dispatching services directly related to establishing, maintaining, or enhancing a 911 emergency
communications service.
(5) “District interoperability governance board (DIGB)” means any one of the six (6)
regional governing bodies, comprised of representatives, organized to provide input to the Idaho
public safety communications commission in regard to the commission’s objectives and
regarding consolidated emergency communications and interoperable public safety
communications and data systems for the agencies and organizations within its own geographic
area. District one (1) includes the area composed of Benewah, Bonner, Boundary, Kootenai, and
Shoshone counties. District two (2) includes the area composed of Clearwater, Idaho, Latah,
Lewis, and Nez Perce counties. District three (3) includes the area composed of Ada, Adams,
Boise, Canyon, Elmore, Gem, Owyhee, Payette, Valley, and Washington counties. District four
(4) includes the area composed of Blaine, Camas, Cassia, Gooding, Jerome, Lincoln, Minidoka,
and Twin Falls counties. District five (5) includes the area composed of Bannock, Bear Lake,
Bingham, Butte, Caribou, Franklin, Oneida, and Power counties. District six (6) includes the area
composed of Bonneville, Clark, Custer, Fremont, Jefferson, Lemhi, Madison, and Teton
counties.
(6) "Emergency communications fee" means the fee provided for in section 31-4803,
Idaho Code.
(67) "Enhanced consolidated emergency system" means consolidated emergency systems
that provide enhanced wireless 911 service and include, but are not limited to, the technological
capability to provide call back numbers, cell site locations, and the location of calls by latitude
and longitude and made through the systems of wireless carriers.
(78) "Governing board" means the joint powers board, if the 911 service area is a
multicounty area, or the board of county commissioners of the county, or the city council if the
911 service area is a city, or both the board of county commissioners and the city council if the
911 service area includes both city and county residents but not the entire county.
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(9) “Governor’s appointment” shall refer to the power and procedures of the governor to
appoint members to statewide commissions provided for in section 67-802, Idaho Code.
(810) "Interconnected" means the ability of the user to receive calls from and terminate
calls to the public switched telephone network (PSTN), or emergency services internet (ESInet),
including commercial mobile radio service (CMRS) networks.
(911) "Interconnected VoIP service" means a service bearing the following
characteristics:
(a) The service enables real-time, two-way voice communications;
(b) The service requires a broadband connection from the user's location;
(c) The service requires IP-compatible customer premises equipment; and
(d) The service permits users to receive calls that originate on the public switched
telephone network (PSTN) or ESInet and to terminate calls on the PSTN or ESInet.
(102) "Interconnected VoIP service line" means an interconnected VoIP service that
offers an active telephone number, or successor dialing protocol assigned by a VoIP provider to a
VoIP service customer number that has an outbound calling capability of directly accessing a
public safety answering point.
(13) “Interoperable public safety communications and data systems” means facilities,
equipment, networks, services, software and infrastructure directly related to establishing,
maintaining or enhancing systems to exchange voice, video or other public safety data, to include
future technology advancements.
(14) “Interoperability” means the ability of public safety service and support providers,
law enforcement, public utilities, transportation and others, to communicate when necessary with
staff from other responding agencies, and to exchange voice, video, and/or data on demand, in
real time, and when authorized.
(15) “Next generation consolidated emergency system” or “NG911” means consolidated
emergency communications systems that provide an internet protocol (IP) based system of
managed emergency services IP networks (ESInets), functional elements (applications), and
databases that replicate traditional E9-1-1 features and functions and provides additional
capabilities. NG911 is designed to provide access to emergency services from all connected
communications sources, and provide multimedia data capabilities for public safety answering
points (PSAPs) and other emergency service organizations through current and emerging
technology systems.
(116) "911 service area" means a regional, multicounty, county or area other than a whole
county in which area the residents have voted to establish a consolidated emergency
communications system.
(127) "Place of primary use" means the residential street address or the primary business
street address in Idaho where the customer's use of the wireless or VoIP service primarily occurs.
For the purposes of 911 fees imposed upon interconnected VoIP service lines, the place of
primary use shall be the customer's registered location on the date the customer is billed.
(18) “Public safety communications and data systems” refers to the general systematic
ability of people or entities to communicate or manage data with other people or entities using
technology for the purpose of reporting and responding to situations that require a public safety
response. This term does not refer to any existing state agency, division or office, building,
network, personnel, or fund and is not related to the Idaho military division’s unit of public safety
communications.
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(19) “Public safety communications stakeholders” means any city, county, fire district,
ambulance district, and the state.
(1320) "Telecommunications provider" means any person or entity providing:
(a) Exchange telephone service to a service address within this state; or
(b) Any wireless carrier providing telecommunications service to any customer having a
place of primary use within this state; or
(c) Interconnected VoIP service to any customer having a place of primary use within
this state; or
(d) A provider of any other communications service that connects an individual having
either a service address or a place of primary use within this state to an established public
safety answering point by dialing 911.
(214) "VoIP service provider" means any person or entity providing interconnected voice
over internet protocol (VoIP) service.
(1522) "Wireless carrier" means a cellular licensee, a personal communications service
licensee, and certain specialized mobile radio providers designated as covered carriers by the
federal communications commission in 47 CFR 20.18 and any successor to such rule.
SECTION 3.
read as follows:

That Section 31-4804, Idaho Code, be, and the same is hereby amended to

31-4804. EMERGENCY
COMMUNICATIONS
FEE. (1)
The
emergency
communications fee provided pursuant to the provisions of this chapter shall be a uniform
amount not to exceed one dollar ($1.00) per month per access or interconnected VoIP service
line, and such fee shall be used exclusively to finance the initiation, maintenance, operation,
enhancement and governance of a consolidated emergency communications system and provide
for the reimbursement of telecommunications providers for implementing enhanced consolidated
emergency systems as provided for in section 31-4804A, Idaho Code. All emergency
communications fees collected and expended pursuant to this section shall be audited by an
independent, third party auditor ordinarily retained by the governing board for auditing purposes.
The purpose of the audit as related to emergency communications systems is to verify the
accuracy and completeness of fees collected and costs expended.
(2) The fee shall be imposed upon and collected from purchasers of access lines or
interconnected VoIP service lines with a service address or place of primary use within the
county or 911 service area on a monthly basis by all telecommunications providers of such
services. The fee may be listed as a separate item on customers' monthly bills.
(3) The telecommunications providers shall remit such fee to the county treasurer's office
or the administrator for the 911 service area based upon the 911 service area from which the fees
were collected. In the event the telecommunications provider remits such fees based upon the
emergency communications fee billed to the customer, a deduction shall be allowed for
uncollected amounts when such amounts are treated as bad debt for financial reporting purposes.
(4) From every remittance to the governing body made on or before the date when the
same becomes due, the telecommunications provider required to remit the same shall be entitled
to deduct and retain one percent (1%) of the collected amount as the cost of administration for
collecting the charge. Telecommunications providers will be allowed to list the surcharge as a
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separate item on the telephone subscriber's bill, and shall have no obligation to take any legal
action to enforce the collection of any charge, nor be held liable for such uncollected amounts.
(5) Use of fees. The emergency communications fee provided hereunder shall be used
only to pay for the lease, purchase or maintenance of emergency communications equipment for
basic and enhanced consolidated emergency systems, and next generation consolidated
emergency systems (NG911), including necessary computer hardware, software, database
provisioning, training, salaries directly related to such systems, costs of establishing such
systems, management, maintenance and operation of hardware and software applications and
agreed-to reimbursement costs of telecommunications providers related to the operation of such
systems. Use of the emergency communications fee should, if possible, coincide with the
strategic goals as identified by the Idaho public safety communications commission in its annual
report to the legislature. However, the county or 911 service area governing board has final
authority on lawful expenditures. All other expenditures necessary to operate such systems and
other normal and necessary safety or law enforcement functions including, but not limited to,
those expenditures related to overhead, staffing, dispatching, administrative and other day to day
operational expenditures, shall continue to be paid through the general funding of the respective
governing boards; provided however, that any governing body using the emergency
communication fee to pay the salaries of dispatchers as of March 1, 2006, may continue to do so
until the beginning of such governing body's 2007 fiscal year.
SECTION 4.
to read as follows:

That Section 31-4804A, Idaho Code, be, and the same is hereby amended

31-4804A. ESTABLISHMENT OF ENHANCED CONSOLIDATED EMERGENCY
COMMUNICATIONS SYSTEMS OR NEXT GENERATION CONSOLIDATED
EMERGENCY SYSTEMS. (1) Any county or 911 service area that has established a basic
consolidated emergency system may establish an enhanced consolidated emergency system or
next generation consolidated emergency system by action of the governing board of the basic
consolidated emergency system.
(2) The governing boards establishing enhanced consolidated emergency systems or next
generation consolidated emergency systems shall request that wireless carriers serving such
counties or 911 service areas collectively implement an enhanced consolidated emergency
communications system within a reasonable time. When so requested, all wireless carriers
serving such counties or 911 service areas shall implement enhanced consolidated emergency
communications systems or next generation consolidated emergency systems within a reasonable
time. The governing boards and wireless carriers shall enter into agreements that:
(a) Establish the scope and purpose of the proposed enhanced consolidated emergency
communications systems and next generation consolidated emergency systems.
(b) Provide for an agreed-to level of reimbursement for telecommunications providers
for the costs of wireless carriers resulting from their implementation and operation of
enhanced emergency communications systems or next generation consolidated emergency
systems that may include the acquisition, construction, financing, installation and
operation of all equipment and facilities necessary to implement such enhanced systems.
(c) Provide that the agreed-to level of reimbursement for telecommunications providers
for enhanced 911 service may include the costs and expenses incurred for designing,
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upgrading, purchasing, leasing, programming, installing, testing, or maintaining all
necessary data, hardware and software required in order to provide such service as well as
the recurring and nonrecurring costs of operating such service. All costs and expenses
must be commercially reasonable.
(d) Provide that reimbursement to a telecommunications provider shall be
nondiscriminatory and be made available to all other telecommunications providers.
Agreements shall provide for prompt reimbursement on invoices submitted by wireless
carriers to the governing board.
SECTION 5.
read as follows:

That Section 31-4815, Idaho Code, be, and the same is hereby amended to

31-4815. CREATION OF THE IDAHO EMERGENCY PUBLIC SAFETY
COMMUNICATIONS COMMISSION -- TERMS. (1) There is hereby created in the military
division an Idaho emergency public safety communications commission (hereinafter referred to
as "the commission") for with the purposes identified of assisting cities, counties, ambulance
districts and fire districts in the establishment, management, operations and accountability of
consolidated emergency communications systems section 31-4801(2)(d), Idaho Code.
(2) Notwithstanding any other provision of law to the contrary, the commission shall,
upon being constituted, exercise its powers and duties in accordance with the provisions of this
section relative to consolidated emergency communications and interoperable public safety
communications and data systems in this state established by enactment of the legislature or by
private act.
(3) All members of the commission will be appointed by the governor and will serve at
the pleasure of the governor.
(24) The commission shall be composed of thirteen seventeen (137) voting members,
with eleven (11) appointed by the governor as follows: and one (1) nonvoting ex officio member.
The statewide interoperability coordinator of the Idaho bureau of homeland security will not be a
member of the commission, but shall report quarterly to the commission.
(5) Appointment by the governor will include the following voting members:
(a) The director of the Idaho bureau of homeland security, the director of the Idaho state
police, the chair of the Idaho technology authority and one (1) legislator selected by joint
approval from the speaker of the house and the senate president pro tempore.
(b) The governor will receive suggested names of candidates and alternates for
representation from the following and will appoint at his own discretion one (1) representative as
a voting member from each: one (1) member representing the association of Idaho cities, one (1)
member representing the Idaho association of counties, one two (12) members representing the
Idaho sheriffs' association, one (1) member representing the Idaho chiefs of police association,
one (1) member representing the Idaho fire chiefs association, one (1) member representing the
Idaho prosecuting attorneys association, one (1) member representing the Idaho health and
welfare department’s state emergency medical services communications center, one (1) member
representing the Idaho emergency medical services association, one (1) member representing the
public at large and two (2) members representing private industry service providers, one (1) from
the wireless industry and one (1) from the traditional phone service industry. The commission
shall also include the director of the Idaho state police or a designated representative and the
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adjutant general or a designated representative. One (1) representative of the attorney general
shall serve as a nonvoting ex officio member.
(c) The commission shall also include the director of the Idaho state police or a
designated representative and the adjutant general or a designated representative. One (1)
representative of the attorney general shall serve as a nonvoting ex officio member six (6) district
interoperable governance board (DIGB) representatives. Each district shall select from the
following to represent its district: a county commissioner, sheriff, mayor, chief of police, fire
service chief, public safety answering point manager, public safety technology manager, or
emergency medical services manager.
(d) One (1) member representing the tribes within the state will be appointed by the
governor to serve as a nonvoting ex officio member.
(6) Commission representatives shall be appointed by the governor as follows;
(a) Each association, entity of DIGB shall select one (1) primary and one (1) alternate
candidate to represent the association, entity or DIGB. Following administrative procedures
guidelines, both names shall be submitted to the administrative agency responsible for these
tasks, the Idaho bureau of homeland security, within thirty (30) days after a term expires or a
vacancy occurs. The Idaho bureau of homeland security will then forward each entity’s names to
the governor for consideration and appointment to the commission.
(b) Should any association, entity or DIGB fail to submit the names of the candidate and
the alternate as directed in this subsection, the commission shall select a candidate and alternate
from the association, entity or district and submit those names to the governor for consideration
and appointment to the commission.
(37) Except as provided in this subsection, members of the commission shall be
appointed for to a term of four (4) years. The following five (5) members shall be appointed to an
initial term of two (2) years: the member representing the Idaho fire chiefs association, the
member representing the Idaho state chiefs of police association, one (1) member representing
the Idaho sheriffs’ association, the member representing the Idaho department of health and
welfare emergency medical services communications center, the member representing the Idaho
emergency medical services association, the member representing the wireless industry Native
American tribes, and one (1) the member representing from the public state legislature, the chair
of the Idaho technology authority, and the representatives of DIGBs one (1), three (3) and five
(5). The remaining six (6) members appointed by the governor shall be appointed for an initial
term of four (4) years. Thereafter, all terms shall be for a period of four (4) years.
(48) The commission shall elect recommend to the governor a list of candidates to be
appointed to a four (4) year term as chair. The governor shall appoint the chair from the list of
candidates. The commission shall elect a vice-chair and such officers as it may deem necessary
and appropriate. The commission shall meet at least annually and at the call of the chair.
Members of the commission shall be compensated as provided in section 59-509(b), Idaho Code.
Compensation shall be paid from the emergency communications fund created in section 314818, Idaho Code.
SECTION 6.
read as follows:

That Section 31-4816, Idaho Code, be, and the same is hereby amended to
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31-4816. IDAHO EMERGENCY
PUBLIC
SAFETY COMMUNICATIONS
COMMISSION -- PURPOSES AND RESPONSIBILITIES. The purposes and responsibilities of
the commission are to:
(1) Determine the status and operability of consolidated emergency communications
systems and interoperable public safety communications and data systems statewide;
(2) Determine the needs for the upgrade of consolidated emergency communications
systems and interoperable public safety communications and data systems;
(3) Determine the costs for the upgrades;
(4) Recommend guidelines and standards for operation of consolidated emergency
communications systems and interoperable public safety communications and data systems;
(5) Recommend funding mechanisms for future implementation of upgrades;
(6) Serve as a conduit for the future allocation of federal grant funds to support the
delivery of consolidated emergency communications systems and interoperable public safety
communications and data systems;
(7) Serve as the statewide interoperability executive committee (SIEC) for issues related
to public safety communications and data communication. Such issues may involve the federal
communications commission, national telecommunications information administration and first
responder network authority;
(8) Perform an annual review of the statewide communications interoperability plan and
provide the statewide interoperability coordinator with guidance to improve operational and
interoperable communications in the state;
(9) Designate working groups or subcommittees as appropriate, that may include
consolidated emergency communications, information technology, cross-jurisdictional relations
with Native American tribes, interoperable public safety communications and data systems, the
national public safety broadband network or future technologies, and others as deemed necessary
by the commission;
(10) Report annually to the legislature of the state of Idaho on the planned expenditures
for the next fiscal year, the collected revenues and moneys disbursed from the fund and programs
or projects in progress, completed or anticipated;
(811) Enter into contracts with experts, agents, employees or consultants as may be
necessary to carry out the purposes of this chapter; and
(12) Assist public safety communications stakeholders in the establishment of
consolidated emergency communications systems and public safety communications and data
systems, and to provide the governance structure through which public safety communications
stakeholders can collaborate to advance consistency and common objectives;
(13) Provide integrated facilitation and coordination for cross-jurisdictional consensus
building;
(14) Assist in the standardization of agreements for sharing resources amongst
jurisdictions with emergency response communications infrastructure;
(15) Suggest best practices, performance measures and performance evaluation in the
integrated statewide strategic planning and implementation of interoperability;
(16) Manage funds as authorized by this chapter;
(17) Pursue budget authorizations for interoperable public safety communications and
data systems; and
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(918) Promulgate rules pursuant to the provisions of chapter 52, title 67, Idaho Code, to
carry out the purposes of the commission's duties.
SECTION 7.
read as follows:

That Section 31-4817, Idaho Code, be, and the same is hereby amended to

31-4817. IDAHO EMERGENCY PUBLIC
SAFETY
COMMUNICATIONS
COMMISSION -- MEDIATION. In the event that a dispute arises between local government
entities over the governance of operations of consolidated emergency communications systems
and interoperable public safety communications and data systems, those local governments shall
be required, prior to initiating any legal action, to submit the contested issue or issues to the
commission for purposes of mediation. The commission shall have sixty (60) days from the date
of submission of any issues to mediate and recommend a course of action to the local
governments involved in the dispute. Any recommendation of the commission shall be advisory
only and shall not be binding on the parties involved. After receipt of any recommendation by the
commission, the local governments may accept in whole or in part the recommendations or may
initiate legal action as provided by contract or law.
SECTION 8.
read as follows:

That Section 31-4819, Idaho Code, be, and the same is hereby amended to

31-4819. ENHANCED EMERGENCY COMMUNICATIONS GRANT FEE. (1) On
and after July 1, 2013, there shall be an enhanced emergency communications grant fee
established by virtue of authority granted by this chapter. The fee shall be twenty-five cents (25¢)
per month per access or interconnected VoIP service line.
(a) Such fee shall be authorized by resolution of a majority vote of the board of
commissioners of a countywide system or by the governing board of a 911 service area.
(b) Such fee shall be remitted to the Idaho emergency communications fund provided in
section 31-4818(1), Idaho Code, on a quarterly basis by county, city or consolidated
emergency communications systems. Annually, at the discretion of the commission, a
budget shall be prepared allocating a portion of the available grant funds for
administration of the grant program. Such fee The remaining grant funds shall be
dedicated for and shall be authorized for disbursement as grants to eligible entities that
are operating consolidated emergency communications systems for use to achieve the
purposes of this chapter. Grant funds shall coincide with the strategic goals as identified
by the commission in its annual report to the legislature. Grant funds may also be
budgeted for and utilized for the establishment of next generation consolidated
emergency systems (NG911) within the state.
(2) The commission, on an annual basis, shall prepare a budget allocating the grant funds
available to eligible entities and the portion of the funds necessary for the continuous operation
of the commission to achieve the purposes of this chapter.
(3) To be eligible for grant funds under this chapter, a county or 911 service area must be
collecting the emergency communications fee in accordance with section 31-4804, Idaho Code,
in the full amount authorized and must also be collecting the enhanced emergency
communications grant fee in the full amount authorized in this subsection.
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(4) If a county or 911 service area has authorized the collection of the enhanced
emergency communications grant fee pursuant to this chapter, such county or 911 service area
shall retain the full amount of the emergency communications fee that was set by the board of
commissioners or governing board pursuant to section 31-4803, Idaho Code. The county or 911
service area is then also exempt from remitting to the Idaho emergency public safety
communications commission one percent (1%) of the total emergency communications fee
received by the county or 911 service area as required in section 31-4818(3), Idaho Code. The
remaining funds from the enhanced emergency communications grant fee collected shall then be
remitted by the county or 911 service area to the Idaho emergency public safety communications
commission.
SECTION 9. That Chapter 48, Title 31, Idaho Code, be, and the same is hereby
amended by the addition thereto of a NEW SECTION, to be known and designated as Section
31-4820, Idaho Code, and to read as follows:
31-4820. IDAHO PUBLIC SAFETY INTEROPERABLE COMMUNICATIONS AND
DATA SYSTEMS FUND – ESTABLISHMENT AND ADMINISTRATION. (1) There is
hereby created within the treasury of the state of Idaho a separate fund known as the Idaho public
safety interoperable communications and data systems fund. This fund may consist of monies
received from the state, counties, cities, grants, donations, gifts and other revenues.
(2) Moneys in the fund are hereby continuously appropriated and shall be utilized
exclusively for the purposes set forth in this chapter.
(3) Annually, at the direction of the commission, a budget shall be prepared allocating a
portion of the available funds for administration of the public safety interoperable
communications and data systems programs, for the purposes of this section.
SECTION 10. That Chapter 48, Title 31, Idaho Code, be, and the same is hereby
amended by the addition thereto of a NEW SECTION, to be known and designated as Section
31-4821, Idaho Code, and to read as follows:
31-4821. ADMINSTRATIVE SUPPORT. The commission may, with consensus of the
governor and legislature of the state of Idaho, create positions including but not limited to
executive director, 911 program manager, 911 grants manager, statewide interoperability
coordinator, national public safety broadband network program manager, or other administrative
support positions as required to carry out the provisions of this chapter. In accordance with the
law of the state, and striving to keep administrative costs to a minimum, the commission may
hire, fix the compensation and prescribe the powers and duties of such individuals.
SECTION 11. That Chapter 12, Title 46, Idaho Code, be, and the same is hereby
repealed.
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Be It Enacted by the Legislature of the State of Idaho:
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SECTION 1. That Section 63-602KK, Idaho Code, be, and the same is hereby
amended to read as follows:
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63-602KK. PROPERTY EXEMPT FROM TAXATION -- CERTAIN PERSONAL PROPERTY.
(1) (a) An item of taxable personal property purchased on or after January 1, 2013, shall be exempt from property taxation if the item of taxable personal property has an acquisition price of three thousand dollars ($3,000) or less.
(b) For purposes of this section, the term "acquisition cost" means all
costs required to put an item of taxable personal property into service
and includes:
(i) The purchase price of a new or used item;
(ii) The cost of freight and shipping;
(iii) The cost of installation, engineering, erection or assembly; and
(iv) Sales and use taxes.
(c) For purposes of this subsection, an "item of taxable personal property" means equipment, machinery, furniture or other personal property
that is functioning at its highest and best use for the purpose it was
designed and constructed and is generally capable of performing that
function without being combined with other items of personal property.
An item of taxable personal property is not an individual component part
of a piece of equipment, machinery, furniture or other personal property as a whole. An item of taxable personal property does not include
an improvement to real property, a part that will become an improvement,
or anything defined as a fixture.
(2) On and after January 1, 2015, except as provided in subsection (8)
of this section, each person's personal property, located in the county,
which is not otherwise exempt, shall be exempt to the extent of one hundred
fifty thousand dollars ($100,000150,000). For the purposes of this section,
a person includes two (2) or more people using the property in a common enterprise who are within a relationship described in section 267 of the Internal
Revenue Code, as defined in section 63-3004, Idaho Code.
(3) (a) No later than the third Monday of November 2013, the county
clerk of each county shall certify to the state tax commission the
amount of exemption from property taxes under subsection (2) of this
section, in that county for that year. The certification shall identify
the property receiving tax reductions, the value of the property, the
Monday November 30, 2015 8:44 AM
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property's location, the amount of the tax levy applicable to personal
property in the location, and the tax before and after the exemption allowed in subsection (2) of this section. The certification shall be in
the form prescribed by the state tax commission and shall include such
additional information as the commission may require by rule as needed
to implement the purpose of this section. The certification shall be
reviewed and, if necessary, corrected by the state tax commission.
(b) Except as provided in subsection (7) of this section, the year beginning January 1, 2014, and every year thereafter, the amount of annual
replacement of property tax on personal property exempted pursuant to
subsection (2) of this section shall be the amount approved by the state
tax commission pursuant to paragraph (a) of this subsection.
(4) (a) Subject to the limitations of this section, the state tax
commission shall reimburse from the amount appropriated for personal
property tax replacement in section 63-3638, Idaho Code, the county
treasurer of each county for the reduction on the certification provided in subsection (3) of this section. The county treasurer shall
reimburse from the amount received to each taxing district within the
county an amount in proportion to the amount of reduction shown on the
certification in subsection (3) of this section as corrected. The
amount that would otherwise be attributable to tax revenues derived
from tax levies on personal property exempted by this section within
an existing revenue allocation area as defined in section 50-2903(15),
Idaho Code, shall be paid directly by the county treasurer to such public body or agency entitled thereto, equal to the amounts that would
have been distributed in accordance with the formula for such distribution set forth in section 50-2908, Idaho Code. Taxing districts created
on or after January 1, 2013, shall not be eligible for the reimbursement
provided for in this paragraph.
(b) The state tax commission shall pay one-half (1/2) of the reimbursement provided in this section no later than December 20 of each year, and
the second one-half (1/2) shall be paid by no later than June 20 of the
following year. The money received by the county tax collector under
the provisions of this section may be considered by counties and other
taxing districts and budgeted against at the same time, and in the same
manner, and in the same year as revenues from taxation. The total amount
paid to the county treasurers shall not exceed the amount certified to
the state tax commission under subsection (3) of this section.
(c) For purposes of the limitation provided by section 63-802, Idaho
Code, moneys received from distributions pursuant to section 63-3638,
Idaho Code, as property tax replacement for the taxable value of property exempt from taxation pursuant to this section shall be treated as
property tax revenues.
(5) (a) Nothing contained in this section shall affect the taxation of
forest lands or forest products pursuant to chapter 17, title 63, Idaho
Code, or the taxation of the net profits of mines pursuant to chapter 28,
title 63, Idaho Code.
(b) The exemption from personal property tax provided for in subsection (2) of this section shall not apply to motor vehicles, recreational
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vehicles, aircraft and boats that are not registered with the state of
Idaho and for which required registration fees have not been paid.
(6) (a) The application for the exemption provided for in subsection
(2) of this section shall be in the form prescribed by the state tax commission and shall include such information as the state tax commission
may require by rule as needed to implement the purpose of this section
including, but not limited to, a list of each item of personal property,
the purchase date of each item of personal property, the unit cost of
each item of personal property, if more than the exemption allowed in
subsection (1) of this section, and the total cost of the items of personal property.
(b) The application for this exemption, if the county is capable of so
providing, may be transmitted by the county assessor electronically,
as that term is defined in section 63-115, Idaho Code, when requested
by the taxpayer, or mailed by the county assessor to the taxpayer, or
his agent or representative at the taxpayer's last known post office
address, no later than March 1 of each year. The transmission or mailing of the application shall also include the taxpayer's application
for the exemption allowed by this section for the last year in which the
taxpayer filed an application.
(c) A taxpayer need only make application for the exemption in this section once as long as all of the following conditions are met:
(i) The taxpayer has received the exemption during the previous
year as a result of him making a valid application as defined in
this section.
(ii) The amount of the exemption allowed by this section is more
than the taxable value of personal property owned by the taxpayer.
(iii) The taxpayer has not made purchases of personal property,
excluding items of taxable personal property exempted pursuant to
subsection (1) of this section, that would cause the taxable value
of the personal property owned by the taxpayer to exceed the maximum amount allowed as an exemption by this section.
(d) Knowingly failing to report changes in the taxable value of personal property that exceed the amount of the exemption allowed pursuant
to this section shall subject the taxpayer to a fine not in excess of ten
thousand dollars ($10,000) in addition to other penalties set forth in
this chapter.
(7) Recovery of property tax exemptions allowed by this section but improperly claimed:
(a) Upon discovery of evidence, facts or circumstances indicating any
exemption allowed by this section was improperly claimed, the county
assessor shall decide whether the exemption claimed should have been
allowed, and if not, notify the board of county commissioners, at which
time the board may waive a recovery of the property tax and notify such
taxpayer in writing.
(b) The assessment and collection of the recovery of property tax must
begin within the seven (7) year period beginning on the date the assessment notice reflecting the improperly claimed exemption was required to
be mailed to the taxpayer.
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(c) The taxpayer may appeal to the board of tax appeals the decision by
the board of county commissioners to assess the recovery of property tax
within thirty (30) days of the date the county assessor sent the notice
to the taxpayer pursuant to this section.
(d) For purposes of calculating the tax, the amount of the recovered
property tax shall be for each year the exemption allowed by this section was improperly claimed or approved, up to a maximum of seven (7)
years. The amount of the recovery of property tax shall be calculated
using the product of the amount of exempted value for each year multiplied by the levy for that year plus costs, late charges and interest for
each year at the rates equal to those provided for delinquent property
taxes during that year. In cases of fraud, the fine set forth in subsection (6)(d) of this section shall be assessed for each tax year.
(e) Any recovery of property tax shall be due and payable no later than
the date provided for property taxes in section 63-903, Idaho Code, and
if not timely paid, late charges and interest, beginning the first day
of January in the year following the year the county assessor sent the
notice to the taxpayer pursuant to this section, shall be calculated at
the current rate provided for property taxes.
(f) Recovered property taxes shall be billed, collected and distributed in the same manner as property taxes. If the recovery is
for property tax for which the state provided replacement money, the
amounts recovered shall be reported and remitted to the state tax
commission, which shall reimburse the general fund. The state tax commission will then notify each affected taxing district or unit of its
proportionate share of the recovered property tax, which amount shall
be deducted from future payments to be made pursuant to subsection (3)
of this section.
(g) Thirty (30) days after the taxpayer is notified, as provided in
paragraph (a) of this subsection, the assessor shall record a notice
of intent to attach a lien. Upon the payment in full of such recovered property taxes prior to the attachment of the lien as provided in
paragraph (h) of this subsection, or upon the successful appeal by the
taxpayer, the county assessor shall record a rescission of the intent to
attach a lien within seven (7) business days of receiving such payment
or within seven (7) business days of the county commissioners' decision
granting the appeal.
(h) Any unpaid recovered property taxes shall become a lien upon the
taxpayer's personal property in the same manner as provided for property taxes in section 63-206, Idaho Code, except such lien shall attach
as of the first day of January in the year following the year the county
treasurer sent the notice to the taxpayer pursuant to this section.
(i) For purposes of the limitation provided by section 63-802, Idaho
Code, moneys received pursuant to this subsection as recovery of property tax shall be treated as property tax revenue.
(8) For operating property with values apportioned to more than one (1)
county, the personal property exemption shall be subtracted from the Idaho
allocated value prior to apportionment and, for private railcar companies,
prior to determining whether their values are to be apportioned. Notwithstanding amounts calculated as provided in subsection (1) of this section,
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the amount of the exemption otherwise provided in subsection (2) of this section shall be calculated as follows:
(a) Take the lesser amount of:
(i)
The number of counties in which a company has operating
property multiplied by one hundred fifty thousand dollars ($100
150,000); or
(ii) The total statewide value of eligible personal property reported by the company.
(b) Reduce the amount calculated in paragraph (a) of this subsection by
the value of any nonoperating personal property granted the exemption
otherwise found in subsection (2) of this section, as reported by county
assessors.
SECTION 2. An emergency existing therefor, which emergency is hereby
declared to exist, this act shall be in full force and effect on and after its
passage and approval, and retroactively to January 1, 2016.
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STATEMENT OF PURPOSE
DRAFT 2
This draft increases the personal property tax exemption from $100,000 to $150,000.

FISCAL NOTE
Exempting $150,000 of personal property from taxation will result in an additional $4.4 million
reduction to local units of government. This reduction will be offset and replaced by an additional
distribution from sales taxes as determined by local units of government and verifie by the State
Tax Commission. This will result in a distribution of $4.4 million less from sales tax revenues into
the state General Fund.

Statement of Purpose / Fiscal Note
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Be It Enacted by the Legislature of the State of Idaho:

6

SECTION 1. That Section 63-602KK, Idaho Code, be, and the same is hereby
amended to read as follows:
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63-602KK. PROPERTY EXEMPT FROM TAXATION -- CERTAIN PERSONAL PROPERTY.
(1) (a) An item of taxable personal property purchased on or after January 1, 2013, shall be exempt from property taxation if the item of taxable personal property has an acquisition price of three thousand dollars ($3,000) or less.
(b) For purposes of this section, the term "acquisition cost" means all
costs required to put an item of taxable personal property into service
and includes:
(i) The purchase price of a new or used item;
(ii) The cost of freight and shipping;
(iii) The cost of installation, engineering, erection or assembly; and
(iv) Sales and use taxes.
(c) For purposes of this subsection, an "item of taxable personal property" means equipment, machinery, furniture or other personal property
that is functioning at its highest and best use for the purpose it was
designed and constructed and is generally capable of performing that
function without being combined with other items of personal property.
An item of taxable personal property is not an individual component part
of a piece of equipment, machinery, furniture or other personal property as a whole. An item of taxable personal property does not include
an improvement to real property, a part that will become an improvement,
or anything defined as a fixture.
(2) On and after January 1, 2015, except as provided in subsection (8)
of this section, each person's personal property, located in the county,
which is not otherwise exempt, shall be exempt to the extent of one two hundred fifty thousand dollars ($100,000250,000). For the purposes of this
section, a person includes two (2) or more people using the property in a
common enterprise who are within a relationship described in section 267 of
the Internal Revenue Code, as defined in section 63-3004, Idaho Code.
(3) (a) No later than the third Monday of November 2013, the county
clerk of each county shall certify to the state tax commission the
amount of exemption from property taxes under subsection (2) of this
section, in that county for that year. The certification shall identify
the property receiving tax reductions, the value of the property, the
Monday November 30, 2015 8:49 AM
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property's location, the amount of the tax levy applicable to personal
property in the location, and the tax before and after the exemption allowed in subsection (2) of this section. The certification shall be in
the form prescribed by the state tax commission and shall include such
additional information as the commission may require by rule as needed
to implement the purpose of this section. The certification shall be
reviewed and, if necessary, corrected by the state tax commission.
(b) Except as provided in subsection (7) of this section, the year beginning January 1, 2014, and every year thereafter, the amount of annual
replacement of property tax on personal property exempted pursuant to
subsection (2) of this section shall be the amount approved by the state
tax commission pursuant to paragraph (a) of this subsection.
(4) (a) Subject to the limitations of this section, the state tax
commission shall reimburse from the amount appropriated for personal
property tax replacement in section 63-3638, Idaho Code, the county
treasurer of each county for the reduction on the certification provided in subsection (3) of this section. The county treasurer shall
reimburse from the amount received to each taxing district within the
county an amount in proportion to the amount of reduction shown on the
certification in subsection (3) of this section as corrected. The
amount that would otherwise be attributable to tax revenues derived
from tax levies on personal property exempted by this section within
an existing revenue allocation area as defined in section 50-2903(15),
Idaho Code, shall be paid directly by the county treasurer to such public body or agency entitled thereto, equal to the amounts that would
have been distributed in accordance with the formula for such distribution set forth in section 50-2908, Idaho Code. Taxing districts created
on or after January 1, 2013, shall not be eligible for the reimbursement
provided for in this paragraph.
(b) The state tax commission shall pay one-half (1/2) of the reimbursement provided in this section no later than December 20 of each year, and
the second one-half (1/2) shall be paid by no later than June 20 of the
following year. The money received by the county tax collector under
the provisions of this section may be considered by counties and other
taxing districts and budgeted against at the same time, and in the same
manner, and in the same year as revenues from taxation. The total amount
paid to the county treasurers shall not exceed the amount certified to
the state tax commission under subsection (3) of this section.
(c) For purposes of the limitation provided by section 63-802, Idaho
Code, moneys received from distributions pursuant to section 63-3638,
Idaho Code, as property tax replacement for the taxable value of property exempt from taxation pursuant to this section shall be treated as
property tax revenues.
(5) (a) Nothing contained in this section shall affect the taxation of
forest lands or forest products pursuant to chapter 17, title 63, Idaho
Code, or the taxation of the net profits of mines pursuant to chapter 28,
title 63, Idaho Code.
(b) The exemption from personal property tax provided for in subsection (2) of this section shall not apply to motor vehicles, recreational
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vehicles, aircraft and boats that are not registered with the state of
Idaho and for which required registration fees have not been paid.
(6) (a) The application for the exemption provided for in subsection
(2) of this section shall be in the form prescribed by the state tax commission and shall include such information as the state tax commission
may require by rule as needed to implement the purpose of this section
including, but not limited to, a list of each item of personal property,
the purchase date of each item of personal property, the unit cost of
each item of personal property, if more than the exemption allowed in
subsection (1) of this section, and the total cost of the items of personal property.
(b) The application for this exemption, if the county is capable of so
providing, may be transmitted by the county assessor electronically,
as that term is defined in section 63-115, Idaho Code, when requested
by the taxpayer, or mailed by the county assessor to the taxpayer, or
his agent or representative at the taxpayer's last known post office
address, no later than March 1 of each year. The transmission or mailing of the application shall also include the taxpayer's application
for the exemption allowed by this section for the last year in which the
taxpayer filed an application.
(c) A taxpayer need only make application for the exemption in this section once as long as all of the following conditions are met:
(i) The taxpayer has received the exemption during the previous
year as a result of him making a valid application as defined in
this section.
(ii) The amount of the exemption allowed by this section is more
than the taxable value of personal property owned by the taxpayer.
(iii) The taxpayer has not made purchases of personal property,
excluding items of taxable personal property exempted pursuant to
subsection (1) of this section, that would cause the taxable value
of the personal property owned by the taxpayer to exceed the maximum amount allowed as an exemption by this section.
(d) Knowingly failing to report changes in the taxable value of personal property that exceed the amount of the exemption allowed pursuant
to this section shall subject the taxpayer to a fine not in excess of ten
thousand dollars ($10,000) in addition to other penalties set forth in
this chapter.
(7) Recovery of property tax exemptions allowed by this section but improperly claimed:
(a) Upon discovery of evidence, facts or circumstances indicating any
exemption allowed by this section was improperly claimed, the county
assessor shall decide whether the exemption claimed should have been
allowed, and if not, notify the board of county commissioners, at which
time the board may waive a recovery of the property tax and notify such
taxpayer in writing.
(b) The assessment and collection of the recovery of property tax must
begin within the seven (7) year period beginning on the date the assessment notice reflecting the improperly claimed exemption was required to
be mailed to the taxpayer.
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(c) The taxpayer may appeal to the board of tax appeals the decision by
the board of county commissioners to assess the recovery of property tax
within thirty (30) days of the date the county assessor sent the notice
to the taxpayer pursuant to this section.
(d) For purposes of calculating the tax, the amount of the recovered
property tax shall be for each year the exemption allowed by this section was improperly claimed or approved, up to a maximum of seven (7)
years. The amount of the recovery of property tax shall be calculated
using the product of the amount of exempted value for each year multiplied by the levy for that year plus costs, late charges and interest for
each year at the rates equal to those provided for delinquent property
taxes during that year. In cases of fraud, the fine set forth in subsection (6)(d) of this section shall be assessed for each tax year.
(e) Any recovery of property tax shall be due and payable no later than
the date provided for property taxes in section 63-903, Idaho Code, and
if not timely paid, late charges and interest, beginning the first day
of January in the year following the year the county assessor sent the
notice to the taxpayer pursuant to this section, shall be calculated at
the current rate provided for property taxes.
(f) Recovered property taxes shall be billed, collected and distributed in the same manner as property taxes. If the recovery is
for property tax for which the state provided replacement money, the
amounts recovered shall be reported and remitted to the state tax
commission, which shall reimburse the general fund. The state tax commission will then notify each affected taxing district or unit of its
proportionate share of the recovered property tax, which amount shall
be deducted from future payments to be made pursuant to subsection (3)
of this section.
(g) Thirty (30) days after the taxpayer is notified, as provided in
paragraph (a) of this subsection, the assessor shall record a notice
of intent to attach a lien. Upon the payment in full of such recovered property taxes prior to the attachment of the lien as provided in
paragraph (h) of this subsection, or upon the successful appeal by the
taxpayer, the county assessor shall record a rescission of the intent to
attach a lien within seven (7) business days of receiving such payment
or within seven (7) business days of the county commissioners' decision
granting the appeal.
(h) Any unpaid recovered property taxes shall become a lien upon the
taxpayer's personal property in the same manner as provided for property taxes in section 63-206, Idaho Code, except such lien shall attach
as of the first day of January in the year following the year the county
treasurer sent the notice to the taxpayer pursuant to this section.
(i) For purposes of the limitation provided by section 63-802, Idaho
Code, moneys received pursuant to this subsection as recovery of property tax shall be treated as property tax revenue.
(8) For operating property with values apportioned to more than one (1)
county, the personal property exemption shall be subtracted from the Idaho
allocated value prior to apportionment and, for private railcar companies,
prior to determining whether their values are to be apportioned. Notwithstanding amounts calculated as provided in subsection (1) of this section,
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the amount of the exemption otherwise provided in subsection (2) of this section shall be calculated as follows:
(a) Take the lesser amount of:
(i) The number of counties in which a company has operating property multiplied by one two hundred fifty thousand dollars ($100
250,000); or
(ii) The total statewide value of eligible personal property reported by the company.
(b) Reduce the amount calculated in paragraph (a) of this subsection by
the value of any nonoperating personal property granted the exemption
otherwise found in subsection (2) of this section, as reported by county
assessors.
SECTION 2. An emergency existing therefor, which emergency is hereby
declared to exist, this act shall be in full force and effect on and after its
passage and approval, and retroactively to January 1, 2016.
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STATEMENT OF PURPOSE
DRAFT 3
This draft legislation increases the personal property tax exemption from $100,000 to $250,000

FISCAL NOTE
Exempting $250,000 of personal property from taxation will result in an additional $10.5 million
reduction to local units of government. This reduction will be offset and replaced by an additional
distribution from sales taxes as determined by local units of government and verifie by the State
Tax Commission. This will result in a distribution of $10.5 million less from sales tax revenues
into the state General Fund.

Statement of Purpose / Fiscal Note
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Proposed Legislation on Income Tax Relief
DRAFT
DRAFT 1
---------------------------------------------------------------------LEGISLATURE OF THE STATE OF IDAHO
Sixty-third Legislature
Second Regular Session - 2016
---------------------------------------------------------------------IN THE
BILL NO.
BY

5

AN ACT
RELATING TO INCOME TAXATION; AMENDING SECTION 63-3024, IDAHO CODE, TO REDUCE
THE TOP INDIVIDUAL INCOME TAX RATE; AMENDING SECTION 63-3025, IDAHO
CODE, TO REDUCE THE RATE ON THE TAXATION OF CORPORATE INCOME; DECLARING
AN EMERGENCY AND PROVIDING RETROACTIVE APPLICATION.

6

Be It Enacted by the Legislature of the State of Idaho:

7

SECTION 1. That Section 63-3024, Idaho Code, be, and the same is hereby
amended to read as follows:
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63-3024. INDIVIDUALS' TAX AND TAX ON ESTATES AND TRUSTS. For taxable
year 2001, and each taxable year thereafter, a tax measured by Idaho taxable
income as defined in this chapter is hereby imposed upon every individual,
trust, or estate required by this chapter to file a return.
(a) The tax imposed upon individuals, trusts and estates shall be computed at the following rates:
When Idaho taxable income is:
Less than $1,000
$1,000 but less than $2,000

The rate is:
One and six-tenths percent (1.6%)
$16, plus three and six-tenths
percent (3.6%) of the amount over $1,000

$2,000 but less than $3,000

$52, plus four and one-tenth
percent (4.1%) of the amount over $2,000

$3,000 but less than $4,000

$93, plus five and one-tenth
percent (5.1%) of the amount over $3,000

$4,000 but less than $5,000

$144, plus six and one-tenth
percent (6.1%) of the amount over $4,000

$5,000 but less than $7,500

$205, plus seven and one-tenth
percent (7.1%) of the amount over $5,000
$383, plus seven and fourthree-tenths
percent (7.43%) of the amount
over $7,500

18
19
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$7,500 and over

28
29
30
31
32
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34
35
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For taxable year 2000 and each year thereafter, the state tax commission
shall prescribe a factor which shall be used to compute the Idaho income tax
brackets provided in subsection (a) of this section. The factor shall provide an adjustment to the Idaho tax brackets so that inflation will not result in a tax increase. The Idaho tax brackets shall be adjusted as follows:
multiply the bracket amounts by the percentage (the consumer price index for
the calendar year immediately preceding the calendar year to which the adjusted brackets will apply divided by the consumer price index for calendar
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year 1998). For the purpose of this computation, the consumer price index
for any calendar year is the average of the consumer price index as of the
close of the twelve (12) month period for the immediately preceding calendar
year, without regard to any subsequent adjustments, as adopted by the state
tax commission. This adoption shall be exempt from the provisions of chapter
52, title 67, Idaho Code. The consumer price index shall mean the consumer
price index for all U.S. urban consumers published by the United States department of labor. The state tax commission shall annually include the factor as provided in this subsection to multiply against Idaho taxable income
in the brackets above to arrive at that year's Idaho taxable income for tax
bracket purposes.
(b) In case a joint return is filed by husband and wife pursuant to the
provisions of section 63-3031, Idaho Code, the tax imposed by this section
shall be twice the tax which would be imposed on one-half (1/2) of the aggregate Idaho taxable income. For the purposes of this section, a return of a
surviving spouse, as defined in section 2(a) of the Internal Revenue Code,
and a head of household, as defined in section 2(b) of the Internal Revenue
Code, shall be treated as a joint return and the tax imposed shall be twice
the tax which would be imposed on one-half (1/2) of the Idaho taxable income.
(c) In the case of a trust that is an electing small business trust as
defined in section 1361 of the Internal Revenue Code, the special rules for
taxation of such trusts contained in section 641 of the Internal Revenue Code
shall apply except that the maximum individual rate provided in this section
shall apply in computing tax due under this chapter.
(d) The state tax commission shall compute and publish Idaho income
tax liability for taxpayers at the midpoint of each bracket of Idaho taxable
income in fifty dollar ($50.00) steps to fifty thousand dollars ($50,000),
rounding such calculations to the nearest dollar. Taxpayers having income
within such brackets shall file returns based upon and pay taxes according
to the schedule thus established. The state tax commission shall promulgate
rules defining the conditions upon which such returns shall be filed.
SECTION 2. That Section 63-3025, Idaho Code, be, and the same is hereby
amended to read as follows:
63-3025. TAX ON CORPORATE INCOME. (1) For taxable years commencing on
and after January 1, 2001, a tax is hereby imposed on the Idaho taxable income of a corporation, other than an S corporation, which transacts or is authorized to transact business in this state or which has income attributable
to this state. The tax shall be equal to seven and four three-tenths percent
(7.43%) of Idaho taxable income.
(2) In the case of an S corporation that is required to file a return under section 63-3030, Idaho Code, a tax is hereby imposed at the rate provided
in subsection (1) of this section upon both:
(a) Net recognized built-in gain attributable to this state. The
amount of net recognized built-in gain attributable to this state shall
be computed in accordance with section 1374 of the Internal Revenue
Code subject to the apportionment and allocation provisions of section
63-3027, Idaho Code.
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(b) Excess net passive income attributable to this state. The amount of
excess net passive income attributable to this state shall be computed
in accordance with section 1375 of the Internal Revenue Code subject to
the apportionment and allocation provisions of section 63-3027, Idaho
Code.
(3) The tax imposed by subsection (1) or (2) of this section shall not
be less than twenty dollars ($20.00); provided further that the twenty dollar ($20.00) minimum payment shall not be collected from nonproductive mining corporations.
(4) The tax imposed by this section shall not apply to corporations
taxed pursuant to the provisions of section 63-3025A, Idaho Code.
SECTION 3. An emergency existing therefor, which emergency is hereby
declared to exist, this act shall be in full force and effect on and after its
passage and approval, and retroactively to January 1, 2016.
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STATEMENT OF PURPOSE
DRAFT 1
This draft reduces an income tax bracket for individuals, trusts and estates where Idaho taxable
income is $7,500 and over from 7.4% to 7.3%.

FISCAL NOTE
The impact to the state General Fund is an estimated reduction of $20.7 million.

Statement of Purpose / Fiscal Note
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Proposed Legislation Repealing Sales Tax on Groceries
DRAFT
DRAFT 4
---------------------------------------------------------------------LEGISLATURE OF THE STATE OF IDAHO
Sixty-third Legislature
Second Regular Session - 2016
---------------------------------------------------------------------IN THE
BILL NO.
BY

7

AN ACT
RELATING TO TAXATION POLICY; REPEALING SECTION 63-3024A, IDAHO CODE, RELATING TO THE GROCERY TAX CREDIT; AMENDING CHAPTER 36, TITLE 63, IDAHO
CODE, BY THE ADDITION OF A NEW SECTION 63-3622VV, IDAHO CODE, TO PROVIDE
A SALES AND USE TAX EXEMPTION FOR FOOD SOLD FOR HUMAN CONSUMPTION AND
TO PROVIDE A DEFINITION OF "FOOD"; DECLARING AN EMERGENCY; PROVIDING
RETROACTIVE APPLICATION AND PROVIDING EFFECTIVE DATES.
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Be It Enacted by the Legislature of the State of Idaho:

9

SECTION 1. That Section 63-3024A, Idaho Code, be, and the same is hereby
repealed.
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SECTION 2. That Chapter 36, Title 63, Idaho Code, be, and the same is
hereby amended by the addition thereto of a NEW SECTION, to be known and designated as Section 63-3622VV, Idaho Code, and to read as follows:
63-3622VV. FOOD FOR HUMAN CONSUMPTION. (1) There is hereby exempted
from the taxes imposed by this chapter the sale of food sold for human consumption. The types and kinds of food products eligible for exemption by
this section shall be the same types and kinds of food products that are eligible for purchase with benefits provided under the federal supplemental
nutrition assistance program (SNAP) and do not include restaurant sales of
food.
(2) As used in this section, "food" shall have the same definition as
provided in 7 U.S.C. section 2012 as that section existed on January 1, 2015.
SECTION 3. An emergency existing therefor, which emergency is hereby
declared to exist, Section 1 of this act shall be in full force and effect
on and after its passage and approval, and retroactively to January 1, 2016.
Section 2 of this act shall be in full force and effect on and after January 1,
2017.

Tuesday November 24, 2015 10:28 AM

82

STATEMENT OF PURPOSE
DRAFT 4
This draft repeals the food tax credit (Idaho Code Section 63-3024A) and exempts the sale of food
for human consumption from the state sales tax.

FISCAL NOTE
The fiscal impact is estimated to be a net reduction in revenues for the state and local units of
government of approximately $41.43 million. Of that amount, revenues to the state General Fund
are estimated to be reduced about $14.3 million while revenues to local units of government are
estimated to be reduced by about $27.13 million. The reduction to local units of government result
from the elimination of the sales tax on food.

Statement of Purpose / Fiscal Note
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2016 ISBA RESOLUTION NO. 1
PUBLIC NOTICE ALTERNATIVES
WHEREAS, Idaho Code requires school districts to post budget hearings, annual meetings, bid
notices, property disposal, and financial emergency declarations in the local newspaper; and
WHEREAS, Idaho Code requires financial items such as expenditures, budgets, and master
agreements to be posted regularly to district websites for transparency; and
WHEREAS, more individuals are seeking information and transparency from district websites; and
WHEREAS, some local newspapers in Idaho are closing;
NOW THEREFORE BE IT RESOLVED, that the Idaho School Boards Association will work
with the Idaho Legislature to amend Idaho Code to allow website posting alternatives to traditional
newspaper public notice postings.
STATEMENT OF PURPOSE
Districts continue to strive for transparency and fiscal responsibility. With the rise of information
available on the internet, districts have the opportunity to reach more patrons and reduce expenses
by having alternatives to traditional newspaper legal postings.
Submitted by Castleford School District No. 417
RECOMMENDATION OF THE ISBA EXECUTIVE BOARD: DO PASS
Lisa Knudson of the ISBA Executive Board will address the Executive Board’s recommendation to
the membership at the Business Session of the Annual Convention.
PASSED
TABLED
FAILED

AYES
NAYES
TOTAL

84

2016 ISBA RESOLUTION NO. 4
DISCUSSION OF SALE OF PUBLIC PROPERTY WITHIN EXECUTIVE SESSION
WHEREAS, Section 74-206 (c), Idaho Code allows a governing body of a public agency to go into
Executive Session to consider acquiring “an interest in real property which is not owned by a public
agency”; and
WHEREAS, Idaho Code does not allow executive session discussions regarding the sale of real
property either to a public agency, commercial entity, or private individual; and
WHEREAS, upon receipt of an offer to a public agency for the purchase of real property, a
governing body needs to discuss acceptable counteroffers and other applicable conditions regarding
such sale;
NOW THEREFORE BE IT RESOLVED, that the Idaho School Boards Association work with
the Idaho Legislature to amend Idaho Code to include language to allow deliberations on the sale of
real property which is owned by a public agency within executive session.
STATEMENT OF PURPOSE
A school district must be able to discuss the sale of real property and its acceptance of counteroffers
within executive session. If an interested party makes an offer on real property, a public agency
needs to be able to privately discuss acceptable counteroffers without public knowledge of their
final acceptable price. If these deliberations take place in open meetings, the interested party will
make the lowest offer as discussed by the board.
Submitted by Cottonwood School District No. 242
Submitted by Moscow School District No. 281
RECOMMENDATION OF THE ISBA EXECUTIVE BOARD: DO PASS
Mike Vuittonet of the ISBA Executive Board will address the Executive Board’s recommendation
to the membership at the Business Session of the Annual Convention.
PASSED
TABLED
FAILED

AYES
NAYES
TOTAL
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IAC Legislation on Park Model Homes
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IAC Legislation on City Street Levy
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Property Tax Exemption for Capital Investment Legislation
LEGISLATURE OF THE STATE OF IDAHO
Sixty-third Legislature
First Regular Session - 2015
IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. 286
BY REVENUE AND TAXATION COMMITTEE

5

AN ACT
RELATING TO PROPERTY EXEMPT FROM TAXATION; AMENDING SECTION 63-602NN, IDAHO
CODE, TO REVISE DEFINITIONS, TO REVISE CAPITAL INVESTMENT REQUIREMENTS
IN COUNTIES WITHIN A CERTAIN POPULATION CRITERIA, TO REVISE THE EXEMPTION CRITERIA AND TO PROVIDE NOTICE TO CERTAIN ENTITIES.

6

Be It Enacted by the Legislature of the State of Idaho:

7

SECTION 1. That Section 63-602NN, Idaho Code, be, and the same is hereby
amended to read as follows:
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63-602NN. PROPERTY EXEMPT FROM TAXATION -- CERTAIN BUSINESS PROPERTY. (1) During tax year 2008, and each year thereafter, a board of county
commissioners may declare that all or a portion of the market value of a
defined project based on investment in new plant and building facilities
meeting tax incentive criteria as defined in subsection (2) of this section
shall be exempt from property taxation.
(2) As used in this section:
(a) "Defined project" means a written plan presented to the county commissioners by a taxpayer outlining projected investment of market value
in new plant for new plant and building facilities during a project period and located at a project site.
(b) "Investment in new plant" means investment in new plant and building facilities that are:
(i) Qualified investments; or
(ii) Buildings or structural components of buildings; or
(iii) Improvements to or the personal property associated with
the new plant and building facilities, provided however, that such
personal property is not otherwise exempt pursuant to chapter 6,
title 63, Idaho Code.
(c)
"New plant and building facilities" means a manufacturing
nonretail, commercial or industrial facility or facilities and personal property related thereto, producing tangible personal property
or goods, intellectual property intended for ultimate sale at retail
commercial use or providing technical or professional services, including related parking facilities, food service facilities, business
office facilities and other building facilities directly related to the
manufacturing commercial or industrial business.
(d) "Project period" means the period of time beginning at the earlier
of a physical change to the project site or the first employment of new
employees or contractors located in Idaho who are related to the activities at the project site, but no earlier than January 1, 2008.
(e) "Project site" means an area or areas at which new plant and building facilities are located and at which the tax incentive criteria have
been or will be met and which are either:
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(i) A single geographic area located in this state at which the
new plant and building facilities owned or leased by the taxpayer
are located; or
(ii) One (1) or more geographic areas located in this state if
eighty percent (80%) or more of the investment required in subsection (2)(h) of this section is made at one (1) of the areas.
(f) "Qualified investment" shall be as defined in section 63-3029B,
Idaho Code.
(g) "Building or structural components of buildings" means real property improvements to land as defined in section 63-201(11), Idaho Code,
which are owned or leased by the taxpayer and located in Idaho within the
boundaries of the project site.
(h) "Tax incentive criteria" means a taxpayer at a project site meeting
the requirements of subparagraphs (i) and (ii) of this paragraph:
(i) During the project period, making capital investments in new
plant of at least three million not less than five hundred thousand
dollars ($3,0500,000) at the project site or higher dollar amount
established annually by resolution of the board of county commissioners, provided however, that the capital investments are not
otherwise exempt pursuant to chapter 6, title 63, Idaho Code;
(ii) The taxpayer can demonstrate to the county that significant
economic benefits will accrue to the county.
(3) The board of county commissioners may grant the property tax exemption for all or a portion of the taxable market value of the defined project
for a period of up to five (5) years. The agreement shall be considered a contract arrangement between the county and the taxpayer for the exemption time
period granted by the board of county commissioners and the annual approval
provision contained in subsection (3) of section 63-602, Idaho Code, shall
not apply to the exemption provided in this section as long as the contract
enumerated in this section is valid and in force and effect. Prior to granting a property tax exemption outlined in this section, the board of county
commissioners shall provide electronic notice of the agenda to all affected
taxing districts.
(4) Property exempted under this section shall not be included on any
new construction roll prepared by the county assessor in accordance with
section 63-301A, Idaho Code, until the exemption ceases.
(5) The legislature declares this exemption necessary and just.
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IN THE SUPREME COURT OF THE STATE OF IDAHO
Docket No. 43074

IN THE MATTER OF:
-------------------------------------------------------GREATER BOISE AUDITORIUM
DISTRICT,

)
)
)
)
)
)
)
)
)
)
)
)
)

Petitioner-Appellant,
v.
DAVID R. FRAZIER,
Respondent.

Boise, September 2015 Term
2015 Opinion No. 100
Filed: October 15, 2015
Stephen W. Kenyon, Clerk

Appeal from the District Court of the Fourth Judicial District of the State of
Idaho, Ada County. Hon. Lynn Norton, District Judge.
The decision of the district court is reversed. No attorney fees on appeal
are awarded.
Givens Pursley, LLP, Boise and Hawley Troxell Ennis & Hawley, LLP, Boise,
attorneys for appellant. Christopher H. Meyer argued.
Runft & Steele Law Offices PLLC, Boise, attorneys for respondent. John L. Runft
argued.
__________________________
W. JONES, Justice
I. NATURE OF THE CASE
Appellant, the Greater Boise Auditorium District (the “District”) filed a petition for
judicial confirmation, pursuant to Idaho Code section 7-1304, asking the district court for a
determination that a lease the District intended to enter into did not violate the Constitution’s
Article VIII, section 3 clause prohibiting a municipal body, without voter approval, from
incurring indebtedness or liabilities greater than it has funds to pay for in the fiscal year.
Respondent, David R. Frazier (Frazier), a Boise resident and property owner, objected to the
requested judicial confirmation, and appeared in the case to contest it. The lease was one part of
a complex agreement by which the District intended to own a new facility being constructed. The
1
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District asserts that the lease in question does not subject it to any long-term liabilities. Frazier
argues that both the lease and the overall agreement unconstitutionally subject the District to
liabilities greater than it has funds to pay for in the fiscal year. The district court denied the
Petition for Judicial Confirmation and the District appeals. Frazier seeks attorneys’ fees on
appeal. We reverse the district court’s denial of the District’s request for judicial confirmation
and hold that the agreements into which it entered satisfy Article VIII, section 3 of the
Constitution.
II. FACTUAL AND PROCEDURAL BACKGROUND
The District is a governmental subdivision that is organized under Idaho Code section 674901 and operates in Boise. The District currently operates the Boise Centre, a convention center
in Downtown Boise. The District seeks to expand operations by acquiring a new facility
(hereinafter the Centre Facility) being constructed near the Boise Centre. But the District, as a
governmental subdivision, is subject to Article VIII, section 3 of the Idaho Constitution. That
section provides in pertinent part:
No county, city, board of education, or school district, or other subdivision of the
state, shall incur any indebtedness, or liability, in any manner, or for any purpose,
exceeding in that year, the income and revenue provided for it for such year,
without the assent of two-thirds of the qualified electors thereof voting at an
election to be held for that purpose . . . Any indebtedness or liability incurred
contrary to this provision shall be void . . . .
IDAHO CONST. art. VIII, § 3. 1 Believing it would not subject itself to the Constitution’s supermajority vote requirement, the District entered into a series of agreements with multiple parties,
none of which were put up for vote. The District’s overall plan was succinctly summarized by
the district court:
The District and [the developer] will enter [an agreement] for the construction and
sale of the new facilities. The District will immediately (or very shortly)
thereafter, assign all of its interest in the new facilities to [a third party] who has
the power to obtain financing through Wells Fargo, a commercial lender, and
issue a promissory note and deed of trust to secure financing. Once the new
facilities are completed, the [third party] will then lease the new facilities back to
the District, utilizing the annual lease payments to pay the principal and interest
due on the promissory note.

1

Article VIII, section 3 of the Constitution also provides for a number of exceptions to the requirement for voter
approval, but no party asserts that any such exception applies to this case.

2

122

Through this plan, the District hoped to obtain ownership of the Centre Facility without
ever incurring an indebtedness or liability that would subject it to Article VIII, section 3 and thus
require a vote.
The Centre Facility is being constructed by K.C. Gardner Company, L.C. (Gardner), a
limited liability company from Utah. The third party, who was to accept the assignment and then
lease the Centre Facility to the District, was the Urban Renewal Agency of Boise City (the
“Agency”). The Agency, also known as the Capital City Development Corporation, is an urban
renewal agency under Idaho Code Title 50, chapters 20 and 29. Because the Agency is not a
governmental subdivision, it is not subject to Article VIII, section 3 of the Constitution and could
therefore obtain financing without a vote. However, the Agency’s financing was conditioned on
judicial confirmation of the lease. The Agency thus would not accept the assignment of the
District’s right and obligation to purchase the Centre Facility without confirmation that the
proposed agreement was legally proper. To that end, on June 11, 2014, the District filed its first
petition for judicial confirmation of the proposed lease. In that case, Ada County Case no. CVOT-2014-11320, the district court judge determined that the lease violated Article VIII, section 3
of the Constitution because it exposed the District to liabilities beyond what it could afford in the
fiscal year. Some of the liabilities over which the court expressed concern were certain
indemnity guarantees and assumption of damages resulting from environmental law violations.
Id. The District then requested time to provide notice for and file a motion for reconsideration.
But no motion for reconsideration was ever filed. Rather, the District attempted to
address the district court’s concerns by modifying the agreements with the Agency and with
Gardner. On November 20, 2014, the District and Gardner entered a contract titled the
“Amended and Restated Master Development Agreement Between Greater Boise Auditorium
District and KC Gardner Company, L.C.” (hereinafter “MDA”). The MDA generally sets out
what the parties intend to do, and how they intend to do it. Despite being a general statement of
intent, the MDA also contains mandatory language:
2.2 Purchase and Sale Agreement. Gardner and the District shall execute and
enter into a Purchase and Sale Agreement (the “PSA”) for the Centre Facilities
provided that Gardner shall sell to the District and the District shall purchase from
Gardner the Centre Facilities. The PSA shall be substantially in the form attached
hereto as Exhibit “D”. The PSA shall include the right to purchase therein
provided to the Capital City Development Corporation.
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This language binds the District to purchase the Centre Facility, regardless of whether it
is able to secure assignment of its obligation to the Agency. The District asserts that it currently
has sufficient funds set aside to pay the full purchase price of the Centre Facilities in case it is
not able to successfully assign its obligation to the Agency. The actual instrument selling the
Centre Facility to the District is called the Purchase and Sale Agreement (hereinafter “PSA”).
Following the MDA, the District entered an agreement with the Agency, under which the
District would assign to the Agency its right and obligation to purchase the Centre Facility. The
agreement is called the Amended and Restated Development Agreement (hereinafter “RDA”).
Under the RDA, the Agency would obtain financing from Wells Fargo to purchase the Centre
Facility from the District. The Agency would be responsible for the financing note. The Agency
would then lease the Centre Facility back to the District under what is called the Centre Lease.
The payments under the Centre Lease would cover the principal and interest payments on the
note secured by the Agency to finance the purchase. Once the note becomes fully satisfied, the
District has the option to purchase the Center Facility for $10 plus any of the Agency’s fees or
expenses then unpaid. This option to purchase is exercisable in the District’s sole discretion, and
does not obligate the District to purchase the Centre Facility from the Agency. If the District ever
has the capital on hand before the note is fully satisfied, it may also elect to pay the full amount
due on the note and thereby purchase the Centre Facility. The Centre Lease provides a term
beginning on its effective date and terminating on November 15, 2015. It is then renewable for a
total of twenty-four consecutive one-year terms in the sole discretion of the District. This makes
the lease a non-appropriation lease, allowing the District to back out of the contract at any time
the District does not appropriate money for the lease for the upcoming year.
Unlike the previous lease, the Centre Lease omits the indemnities and environmental
liabilities that concerned the district court when reviewing the first petition. Further, the Centre
Lease provides for a “Lease Contingency Fund,” which contains $350,000 of funds the District
has on hand, and which would provide the sole remedy for damages or fees arising from any
potential negligence from the District. Another section of the Centre Lease limits the District’s
liability in the event of default to no more than whatever rent is due for the current term of the
lease (thus never exceeding one year’s rent). This section of the Centre Lease also purports to
limit (to the same terms) the remedies of the Agency’s financier against the District.
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The District asserts that this form means there is no risk of any unconstitutional liability.
If it does not have the funds to continue the lease in a particular year, it can simply elect not to
renew the lease without penalty and walk away. It further asserts that the damage limitation
clause as well Lease Contingency Fund mean that the Centre Lease cannot subject it to any long
term liabilities.
Similar to the agreement that was the subject of the first petition, under the RDA’s terms,
the Agency would not obtain financing and thus not accept assignment of the District’s
obligation and requirement to purchase the Centre Facility without legal approval of the
constitutionality of the proposed Centre Lease. The District thus filed a second petition for
judicial confirmation on December 19, 2014 in the district court for Ada County. All statutorily
required procedures were properly followed. Under Idaho Code section 7-1307, Frazier properly
filed an answer and responsive pleading objecting to the judicial confirmation. The district court
took judicial notice of the facts and documents of the first petition, 2 but applied its own analysis
to the new agreements. While the district court recognized that it had only the question of the
lease’s validity before it, it examined the propriety of all of the agreements as a whole. It found
that Wells Fargo (the Agency’s financier), as a non-party to the lease, was not bound by the
lease’s limitations on liability. Thus the court was “not convinced there is no theory or law or set
of facts under which Wells Fargo could not recover against the District.” This presented a
sufficient liability for the district court to hold the lease unconstitutional. Further, the district
court found that the lease may be deemed an actual or equitable mortgage, in which case there
would be “corresponding liability” incurred by the District. The district court, on different
grounds from the judge who denied confirmation in the first petition, denied the District’s second
petition for judicial confirmation, finding that the agreement subjected the District to “significant
liabilities beyond the year in which the contract is incurred.”
The District appeals the district court’s denial of its petition for judicial confirmation.
Frazier objects and requests attorneys’ fees.
III. ISSUES ON APPEAL

2

The first petition came before district court judge Melissa Moody, and the second petition which is appealed here
came before district court judge Lynn Norton.
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1.

Whether the Centre Lease, as a non-appropriation lease and as part of the overall
agreement, subjects the District to greater liabilities than it has funds to pay for in the
fiscal year in violation of the Constitution.

2.

Whether Frazier is entitled to attorneys’ fees.
IV. STANDARD OF REVIEW
Both the scope of the Court’s examination in a petition for judicial confirmation, as well

as the constitutionality of the proposed lease are issues over which this Court exercises free
review: “Both constitutional questions and questions of statutory interpretation are questions of
law over which this Court exercises free review.” CDA Dairy Queen, Inc. v. State Ins. Fund, 154
Idaho 379, 382, 299 P.3d 186, 189 (2013) (citations omitted).
When reviewing a district court’s contract interpretations, “[t]he existence of ambiguity
determines the standard of review of [the] interpretation . . . .” Mountainview Landowners Coop.
Ass’n, Inc. v. Cool, 139 Idaho 770, 772, 86 P.3d 484, 486 (2004). “The legal effect of an
unambiguous written document must be decided by the trial court as a question of law.” Id. “If,
however, the instrument of conveyance is ambiguous, interpretation of the instrument is a matter
of fact for the trier of fact.” Id. “Whether a document is ambiguous is a question of law.”
Machado v. Ryan, 153 Idaho 212, 217–18, 280 P.3d 715, 720–21 (2012).
V. ANALYSIS
A.

The district court erred when it held that the Centre Lease exposed the District to
unconstitutional long-term liabilities, and similarly erred in denying judicial
confirmation based on the overall agreement’s constitutionality.
As a preliminary matter, the statute under which review was sought contains a number of

procedural requirements, such as proper public notice, in order for a court to have jurisdiction in
the matter. I.C. § 7-1304(3). The district court properly found below, and indeed no party asserts
otherwise, that all such provisions were properly complied with and thus there are no procedural
issues presently before the Court.
1.

The statute under which confirmation was sought requires the Court to examine
the Centre Lease, in addition to the overall agreement.

The District sought judicial confirmation under Title 7, chapter 13 of the Idaho Code.
That chapter provides that governmental subdivisions such as the District may request “a judicial
examination and determination of the validity of any bond or obligation or of any agreement or
security instrument related thereto, of the political subdivision, whether or not such bond or
obligation agreement has been validly exercised, or executed.” I.C. § 7-1304. If all of the
6
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procedural requirements laid out in the chapter are met by the political subdivision (and here
they were), then “the court shall examine into and determine all matters and things affecting each
question submitted, shall make such findings with reference thereto and render such judgment
and decree thereon as the case warrants.” I.C. § 7-1308. The district court below recognized that
“[t]here is no Idaho caselaw interpreting Idaho Code § 7-1304, and therefore the applicable legal
standard has never been identified by an appellate court.” The district court concluded that “the
Court can consider the context surrounding the contract to help the Court determine whether the
contract itself is valid.”
The district court’s conclusion was accurate. Courts have a duty to consider the context
of a larger agreement to determine whether a contract is valid in cases brought under Idaho Code
section 7-1304. The statute provides courts the authority, and in fact requires them, to examine
and determine “all matters and things affecting each question submitted” and then “render such
judgment and decree thereon as the case warrants.” Idaho Code section 7-1308 (emphasis
added). By the plain language of that statute, a court must consider a separate contract not
immediately before it as long as it affects the contract at issue, and may then adjudge the
question presented. We now hold that courts have a duty to examine other documents which
affect the question submitted, and then to determine the propriety of the contracts before them.
In this case, the District sought only:
[A] judicial determination that the Lease Agreement, which obligates the
Petitioner for an initial term ending on the District’s Nov. 30 fiscal year-end, and
is renewable each year thereafter through appropriation, budgeting and
affirmative notice of the intent to renew, is a valid obligation under Article VIII, §
3 of the Idaho Constitution.
Despite noting that it was only required to consider the narrow issue of the Centre Lease’s
constitutionality, the district court in this case examined other agreements which affected the
Centre Lease. It was correct to do so. If the district court found that other documents such as the
MDA or the PSA affected the Centre Lease (and in this case they unquestionably did), then it
had a duty to examine them to determine the question presented by the District.

2.

The Centre Lease does not subject the District to greater liabilities than it can pay
in the fiscal year by virtue of its non-appropriation provisions, and thus satisfies
Article VIII, section 3 of the Constitution.
7
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The Centre Lease does not incur long-term liability because the District has properly
limited its liability, and the framers of the Constitution were more concerned with contingent
liabilities than potential liabilities. The constitutional provision at issue here prevents
governmental subdivisions from incurring “any indebtedness, or liability, in any manner, or for
any purpose, exceeding in that year, the income and revenue provided for it for such year,”
without a super-majority vote of two thirds of qualified voters. IDAHO CONST. art. VIII, section 3.
Again, there are a number of exceptions to this requirement, but none is relevant nor even raised
here.
While many states have a similar constitutional provision, this Court has held that Idaho’s
is among the strictest, if not the strictest, in the nation. Feil v. Coeur d'Alene, 23 Idaho 32, 49,
129 P. 643, 649 (1912). 3 This Court in Feil was careful to distinguish an “indebtedness” from a
“liability,” the latter being “a much more sweeping and comprehensive term than the word
‘indebtedness[.]’” Id. at 23 Idaho 49–50, 129 P. 649. Though somewhat loosened over time by
constitutional amendment, the prohibition against incurring liabilities without a vote is still quite
strict. See, e.g., Hanson v. Idaho Falls, 92 Idaho 512, 514, 446 P.2d 634, 636 (1968). Feil’s
analysis of the scope of Idaho’s constitutional prohibition that has not been superseded by
constitutional amendment 4 remains good law. See Boise v. Frazier, 143 Idaho 1, 9, 137 P.3d 388,
396 (2006).
In Feil this Court also adopted a standard for what constitutes a “liability.” Feil, 23 Idaho
32, 50, 129 P. 643, 649. Examining Bouvier’s Law Dictionary and its sources, this Court stated
that a liability is a “[r]esponsibility; the state of one who is bound in law and justice to do
something which may be enforced by action. This liability may arise from contracts, either
express or implied, or in consequence of torts committed. The state of being bound or obliged in
law or justice.” Id. Adopting this definition, this Court further distinguished an indebtedness
from a liability. Boise Dev. Co. v. Boise, 26 Idaho 347, 360–61, 143 P. 531, 535 (1914). We used
a hypothetical example of how a liability can be incurred while indebtedness has not. Id. This

3

Indeed, in Feil, this Court stated, “the framers of our Constitution employed more sweeping and prohibitive
language in framing section 3 of article 8, and pronounced a more positive prohibition against excessive
indebtedness, than is to be found in any other Constitution to which our attention has been directed.” Feil v. City of
Coeur d'Alene, 23 Idaho 32, 129 P. 643, 649 (1912).
4
Feil contained analysis rejecting a “special fund” doctrine which was later overturned by constitutional
amendment. Asson v. City of Burley, 105 Idaho 432, 439, 670 P.2d 839, 846 (1983).
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Court found that presently obligating oneself to future payments is not a present indebtedness,
but it is a present liability:
If A by a valid contract employs B to work for him for the term of one
year at $50 per month, payable at the end of each and every month, would this
contract not be a liability on A. as soon as executed? A debt of $50 would accrue
thereon at the end of each month, but the liability would be incurred at the time
the contract was entered into.
Id. at 26 Idaho 363, 143 P. 535. Accordingly, governmental subdivisions are liable for the
aggregate payments due over the total term of a contract rather than merely for what is due the
year in which the contract was entered. See id. In the Boise Dev. Co. case, a municipal
corporation subject to Article VIII, section 3 entered a contract whereby it “assumed and entered
into terms for the payment of existing debts or liabilities which grew out of certain torts
committed by the city against appellant.” 26 Idaho 347, 363, 143 P. 531, 536. While the
municipal corporation may have been able to pay the obligations due in the year in which it
entered the contract, there was nothing guaranteeing it could continue to make the payments to
which it was obligated in future years. Id. The obligation to pay in future years constituted a
liability that the municipal corporation required a super-majority vote to incur under the
Constitution. Id. Because it had not done so, the agreement was invalid and the contract void. Id.
at 26 Idaho 366, 143 P. 547.
The aggregation principle was specifically extended to leases by this Court in Williams v.
Emmett, 51 Idaho 500, 506, 6 P.2d 475, 477 (1931). In that case, a governmental subdivision
claimed that a lease, binding for a number of years, did not require a vote to enter into because it
could afford the payments for the year in which it entered the lease. Id. at 51 Idaho 506–07, 6
P.2d 477–78. We disagreed. Id. Quoting the aggregation principle from Boise Dev. Co., this
Court aggregated all the lease payments to which the governmental subdivision had bound itself
(in that case the full length of the entire multi-year lease) and used that as the measure of
“liability” that the subdivision would need to be able to pay off in the year in which it entered the
lease. Id. Because the entity could only guarantee it had the funds for the first year’s payment
when it executed the lease, the lease constitutionally required super-majority voter approval. Id.
Notably, that lease was not the sort of non-appropriation lease at issue here. Rather, the
governmental subdivision there was bound for multiple years under the terms of the lease, unlike
here, where the entity is bound only for the one year term and then has the option to renew the
lease. Id. at 51 Idaho 506–07, 6 P.2d 477–78.
9

129

The relevant analysis for these cases is examining the monetary obligations to which the
governmental subdivision bound itself. As a further extension of this principle, this Court
acknowledged that it may truly be irrelevant whether an agreement is a true lease or a disguised
sales contract. Id. As long as the agreement does not bind the party to a greater liability than it
has funds to pay for in the fiscal year, the characterization of the agreement does not matter:
We doubt whether it makes any difference whether it may be appropriately
denominated a lease or a conditional sales contract. The important matter is, does
it create “any indebtedness or liability in any manner or for any purpose,
exceeding in that year the income and revenue provided for it for such year”?
Id. at 51 Idaho 506, 6 P.2d 477. We reaffirm that principle now. The relevant determination
under Article VIII, section 3 is whether the governmental subdivision presently bound itself to a
liability greater than it has funds to pay for in the year in which it bound itself. Questions about
the characterization of the document only matter to the extent that they could provide additional
liability.
In the present case, the Centre Lease does not bind the District to any specifiable liability
beyond the District’s ability to pay in the year in which it was entered. It binds the District to pay
rent of one year, something it currently has the funds to do. After the fiscal year’s end, if the
District has the funds to again pay for one year’s rent, then it may renew the lease; if it does not,
it does not have to pay anything by the terms of the contract. The District simply has not bound
itself to a contractual liability beyond the fiscal year under the Centre Lease.
Despite recognizing the District’s sole discretion to renew the lease, the district court still
found an unconstitutional liability. The district court’s concern was that the “entire financing
structure” could fail, which, in the district court’s view, would allow the financier Wells Fargo to
pursue remedies against the district. It is these potential remedies that the district court
considered to be liabilities that the District may not have the funds to pay for in the year the lease
was entered. But the district court never identified what such a remedy could be. Neither did
Respondent. It is difficult to conceive of a set of facts under which Wells Fargo could recover
against the District from its entry into the Centre Lease. The district court and Frazier are correct
in that Wells Fargo, as financier to the ultimate purchaser, will have an interest in the Centre
Facility, but that interest will be based on an independent agreement between Wells Fargo and
the Agency; the District is merely a tenant at that point. While we do not suggest that no
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potential claim by a party with interest in land could ever exist against a tenant, 5 with neither the
district court nor Respondent identifying a specific ground for potential remedy against the
District, we hold that no liability sufficient to bind the District for Article VIII, section 3
purposes arises expressly from the Centre Lease.
The district court specifically examined the Centre Lease provisions limiting relief
against the District. Those provisions limit damages to no more than the rent due for one term of
the lease and costs and fees provided for from the Lease Contingency Fund. It found that Wells
Fargo, as a non-party to the lease, was not bound by the terms limiting recovery against the
District. This analysis is correct, and indeed Wells Fargo is not bound by those provisions. 6 But
instead of identifying any theory under which Wells Fargo could recover against the District, the
district court simply was “not convinced that there is no theory of law or set of facts under which
Wells Fargo could not recover against the District.” (emphasis added). It was concerned with
“potential liabilities.”
A liability “may arise from contracts, either express or implied, or in consequence of torts
committed.” Feil, 23 Idaho 32, 129 P. 643, 649 (1912). Notably, this definition includes “torts
committed,” not potential torts that may be committed. Id. In the present case, the District has
not incurred any unconstitutional contractual liabilities: no one suggests the limitations of
remedies would be insufficient against the Agency, and, as the district court pointed out, Wells
Fargo is not a party to the contract, and thus cannot have contractual remedies under it. See
Tolley v. THI Co., 140 Idaho 253, 262, 92 P.3d 503, 512 (2004). The District further has not
committed any torts that have been raised before this Court. It may commit a tort in the future
that could subject it to damages to Wells Fargo, but as discussed above, only torts committed can
result in constitutional liabilities, not torts not yet committed. Id. Wells Fargo certainly has an
interest in the premises to be leased, but it has no direct contract with the District. Any
encumbrances or damages from failure to pay the note financed by Wells Fargo would be
brought against the owner of the Centre Facility (the Agency), not against the District, who
would merely be a tenant.
The framers, while being quite concerned with incurring contingent liabilities, were not
worried about all potential liabilities. The distinction is an important one. While barring
5

The possibility of a claim of waste by the interested party is one such potentiality.
Non-parties are generally not bound by contracts they did not enter into. See, Tolley v. THI Co., 140 Idaho 253,
262, 92 P.3d 503, 512 (2004).
6
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municipalities from incurring contingent liabilities without a vote serves the purpose of ensuring
elected officials not bind future officials and taxpayers to irresponsible financial deals without
citizen approval, barring the incurring of all potential liabilities would essentially handcuff
governmental subdivisions, preventing them from entering any deal without a super-majority
vote. There are uncountable potential liabilities that could arise, and it would be excessively
difficult and inefficient, if not outright logically impossible, 7 to prove that one is subject to
absolutely no potential liabilities. Further, it is similarly difficult and inefficient to require
governmental subdivisions to overcome this problem of potential liabilities by subjecting every
contract to a vote. Justice J. Jones recognized this difficulty in a 2008 concurrence:
It is a virtual impossibility to present every multi-year governmental contract or
lease to the public for a vote. Thus, leases and other contracts that are intended to
extend beyond one year always contain provisions (1) making the government's
performance subject to availability of appropriated funds and (2) making the
agreement renewable on an annual basis for the contemplated term.
In re Univ. Place/Idaho Water Ctr. Project, 146 Idaho 527, 547, 199 P.3d 102, 122 (2008) (J.
Jones, J., concurring). When considering this, the district court stated, “the fact that a contract
clause commonly occurs does not make the clause more or less legal.” This is an accurate
statement, but not applicable. Instead, the district court should have applied the logic from the
passage, and concluded that requiring governmental subdivisions to disprove the existence of
any potential liability before entering into an agreement would result in every agreement being
unconstitutional without a vote; and similarly requiring subdivisions to present any agreement
for a vote before proceeding would result in undue delays and restrictions to governmental
progress.
This is not to say that every non-appropriation lease necessarily yields no long-term
liabilities. But, as is the case here, in a lease where the subdivision is truly not subject to
damages from not renewing the lease, and where no party has identified a specific liability, it
does not make sense to require the District to disprove all potential liabilities.
In Respondent’s Brief, he claims that “the possible remedies in equity alone . . . qualify
as a liability under Feil.” The district court was also concerned with equitable remedies. Again,
neither specifically points to what such an equitable remedy would look like. Further, neither
claims that such an equitable remedy would expose the District to monetary damages. An
7

See, e.g., Hilden v. Ball, 117 Idaho 314, 341, 787 P.2d 1122, 1149 (1989) (“[T]he plaintiff also had to prove a
negative . . . This is an absurdity.”).

12

132

equitable remedy that does not require the District to pay monetary damages (even if the District
already committed the wrong), is not the sort of liability the framers intended to prevent with
Article VIII, section 3. This Court has clearly held that that provision is meant to prevent
governmental subdivisions from getting in over their heads financially. See Koch v. Canyon Cty.,
145 Idaho 158, 177 P.3d 372 (2008).
Even an action resulting in an order for specific performance of the terms of the lease
would not bind the District to pay for more than it has available in the fiscal year because the
terms of the lease are clear in that it is only for one year at a time and renewable in the District’s
sole discretion. Similarly, an action resulting in an injunction against the district barring it from
occupying the Centre Facility or the like would also not bind the District to pay for more than it
has available in the fiscal year because such an injunction would not mandate the District pay
anything, simply abstain from using the Centre Facility. Even if such remedies were available
against the District, they are not the sort of liability the Framers intended to prevent because
there is no financial requirement for the District to pay which could bind future officials or
taxpayers.
Finally, both Respondent and the district court were concerned with whether the lease
agreement here was in fact a lease, or rather was a disguised sale or an equitable mortgage. The
district court was “not convinced the lease agreement is, as a matter of law, a true lease,” and
wondered “whether the lease transaction is in fact an equitable mortgage.” The district court did
not ultimately determine the characterization of the agreement, just that it may not be a true
lease, and that if it were so construed there would be “corresponding liability.” However, neither
the district court nor Respondent points to any specific liability that such a classification would
create. Neither argues that such a classification would prevent the District from having the sort of
freedom to walk away without penalty it has under the lease’s terms.
In fact the only substantive argument made with regards to any such potential liability is
that such a structure “will serve to allow municipalities to circumvent Article VIII, § 3 at will.” If
the District has not incurred a liability under this structure (and no specific liability under the
lease is suggested), then it has not circumvented the Constitution at all. We follow our previous
holdings and continue to “doubt whether it makes any difference whether [the document] may be
appropriately denominated a lease or a conditional sales contract.” Williams v. City of Emmett,
51 Idaho 500, 506, 6 P.2d 475, 477 (1931). We simply examine the terms of the agreement and
13
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consider whether they bind the District to more liability than it can pay off in the fiscal year. As
discussed above, the terms of the Centre Lease do not.
We thus hold that the Centre Lease does not subject the District to more liability than it
could pay in the year in which it was entered and therefore that it does not violate Article VIII,
section 3 of the Constitution.
3. Examining the overall agreement is required here, and it also passes constitutional
muster.
The statute under which this case was brought provides that “upon hearing the court shall
examine into and determine all matters and things affecting each question submitted [and] shall
make such findings with reference thereto and render such judgment and decree thereon as the
case warrants.” I.C. § 7-1308. We find this case warrants examination of the comprehensive
agreement, and hold it constitutional as the MDA, the PSA, and the RDA do not subject the
District to greater liabilities than it has funds to pay in the fiscal year in which they were entered.
The MDA and the PSA are indisputably matters and things that affect the question which
the District submitted, and therefore the court had a duty to examine into them to determine the
validity of the Centre Lease. Neither party denies that the MDA, PSA, and RDA affect the
Centre Lease. 8 The Centre Lease directly references the MDA; together, they are part of an
overall scheme. Therefore the district court correctly recognized they were to be examined
together.
The MDA and the PSA (both already executed) create a binding obligation that the
District purchase the Centre Facility when construction is completed. This is a present liability
the District has incurred, and it did so without a vote. Thus the issue here is whether or not the
District currently has sufficient funds to perform its obligation to purchase the Centre Facility
when performance is due. The District claims it does. It first alleges that the Agency, upon
judicial confirmation of the lease, will assume its obligation to purchase the Centre Facility. The
District further alleges that if it fails to obtain judicial confirmation, it has put funds sufficient to
cover the purchase price into a fund dedicated to that purpose.
The district court, acting as finder of fact, believed the District’s affidavits that the fund
contained the full purchase price. There is nothing suggesting that doing so was clearly
erroneous. The District thus argues that the liability it incurred by agreeing to purchase the
8

In Appellant’s Reply brief, it concedes: “As Mr. Frazier correctly points out, the documents [the MDA, RDA, and
Centre Lease] work together and are intended to be read together.”
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Centre Facility either is covered by the Agency (in the event of judicial confirmation), or is
covered by cash it has on hand. This Court is satisfied that in fact the District has set aside
sufficient funds to cover the entire purchase price of the Centre Facility in the event that judicial
confirmation was not obtained.
But Respondent further argues that another provision of the MDA, § 3.3.2, makes it
unconstitutional without supermajority voter approval. That section provides that:
The District, Gardner and the Gardner Affiliate all further acknowledge and agree
that the Lender 9 may impose additional reasonable obligations upon their
respective performance under the Project Documents, including, but not limited
to, requiring notice of any party’s default under any of the Project Documents;
granting the Lender a security interest in the Property, the Project, and the
Buildings.
Respondent claims that this provision “imposes on the District continuing, open-ended
obligations and a security interest liability that could affect the Centre Facility that is the subject
of the Centre Lease[.]” Respondent argues that “[b]y granting to the Lender the right to impose a
security interest on the [the Centre Facilities] . . . , the District has clearly agreed [to] an openended liability in contravention of Article VIII, section 3 of the Idaho Constitution.”. Appellant
counters that the provision is “simply a recognition of construction loan priority until the time of
purchase.”. Appellant supports its argument with the fact that any such additional reasonable
obligations necessarily must extinguish at the time the sale is closed. Appellant points to a PSA
provision, which requires the Developer (Gardner) to deliver clear title by special warranty to the
District (or the Agency if judicial confirmation is obtained before), to show that the Lender
would not have an interest in the Centre Facilities extending beyond their sale. Appellant’s
analysis is correct. The provision of the MDA in question restricts any obligations the Lender
could impose upon the district to those that are performance related. Because final sale of the
Centre Facility will constitute full-performance by both parties, any performance-related
obligations would necessarily be completed. Any liens imposed by the Lender on the Centre
Facility would have to be released or Gardner would not be able to perform its duty to convey
clear title.
Therefore, we hold that the overall agreement entered into by the District does not subject
it to long-term liability greater than it had the funds to pay for in the year in which it was entered.
Consequently, the Centre Lease is proper under Article VIII, section 3.
9

“Lender” here is not Wells Fargo, but Gardner’s Project Lender(s).
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B.

Respondent is not entitled to attorneys’ fees.
Respondent requested attorneys’ fees in his Brief before this Court. The Idaho Appellate

Rules require a respondent seeking attorneys’ fees to state in his or her brief “that respondent is
claiming attorneys’ fees and state the basis for the claim.” IDAHO APP. R. 35. While Respondent
did state he requested attorneys’ fees, his brief is devoid of authority. Respondent filed a motion
for leave to file a supplemental brief providing argument and authority for an award of fees, but
that motion was denied.
Regardless of any authority or argument presented, attorneys’ fees would not be granted
in this case. This case presents issues of first impression before this Court. Further, no party
submitted any arguments not well-grounded in fact or reason. In light of the above factors and
the issues of this case, no grant of attorneys’ fees on appeal would be proper.
VI. CONCLUSION
We reverse the district court’s holding that the Centre Lease violated the Constitution.
We hold that the District is entitled to judicial confirmation of the Centre Lease pursuant to
Idaho Code section 7-1304. Due to its genuine non-appropriation provisions, the Centre Lease
does not subject the District to greater liabilities than it has the funds to pay for in the year in
which it was entered, and therefore the Centre Lease is proper under Article VIII, section 3 of the
Constitution. We find that the district court was correct to review the overall agreement in this
case, but we find that it too satisfies Article VIII, section 3 of the Constitution. We do not award
attorneys’ fees on appeal. Costs on appeal are awarded to the District.
Chief Justice J. JONES and Justice BURDICK CONCUR.
Justice EISMANN, concurring in the result.
The issue in this case is whether the Centre Lease violates article VIII, section 3 of the
Idaho Constitution. The Greater Boise Auditorium District (“District”) currently owns the Boise
Centre, a meeting and event space in downtown Boise.

KC Gardner Company, LLC,

(“Developer”) is currently constructing a building (the “Centre Building”) adjacent to the Boise
Centre and a building (the “Clearwater Building”) adjacent to the Centre Building. The District
has contracted with Gardner to purchase the Centre Building and to lease space in the Clearwater
Building with an option to purchase the leased space. The District has sufficient funds available
to purchase the Centre Building, but it desires to finance that purchase in order to use its funds to
purchase the facilities in the Clearwater Building, to construct a sky bridge connecting the Centre
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Building and the facilities in the Clearwater Building, and to make improvements to the Boise
Centre.
In order to finance the purchase of the Boise Centre, the District entered into a transaction
with the Capital City Development Corporation (the “Agency”). The Agency is not bound by
the strictures of article VIII, section 3 because it lacks the power to levy and collect taxes and is
not an alter ego of the City of Boise. Boise Redev. Agency v. Yick Kong Corp., 94 Idaho 876,
882-83, 499 P.2d 575, 581-82 (1972).
The District agreed to assign to the Agency the District’s right to purchase the Centre
Building, and the Agency agreed to purchase the building from the Developer. Wells Fargo
Bank, N.A., agreed to loan the Agency sufficient funds to purchase the building. The District
and the Centre then entered into the Centre Lease under which the Agency would lease the
Centre Building to the District and grant the District an option to purchase it. The Agency is
contractually required to deposit the lease payments made by the District into an account from
which the payments will be made on the promissory note given by the Agency to Wells Fargo
for the purchase price of the building.
The Centre Lease does not obligate the District for a period exceeding one year. The
lease term commences upon the closing date of the purchase of the property by the Agency and it
ends on the following November 30. The District has the funds available to pay the initial term
of the lease. The District then has the option, in its sole discretion, to renew the lease for one
year. Under the lease, it may do so twenty-four consecutive times, with each renewal being for a
one-year term. The District must take affirmative action to renew the lease each year. To renew
the lease, the District must give notice of its intent to renew the lease for one year and budget an
amount sufficient to make the rental payments for that year. Thus, under the terms of the lease
the District is not contractually obligated to lease the property for a period exceeding one year.
The applicable year is the District’s fiscal year. Theiss v. Hunter, 4 Idaho 788, 794, 45 P. 2, 3
(1896). To renew the lease for a one-year term, it must budget sufficient funds to make the lease
payments during that year. Therefore, by entering into the Centre Lease the District will not
“incur any indebtedness, or liability, in any manner, or for any purpose, exceeding in that year,
the income and revenue provided for it for such year.” Idaho Const. art. VIII, § 3.
If, in any year, the District fails to renew the lease according to its terms, the lease will
terminate, and no provision of the lease will survive termination except certain provisions of
Section 8.12 of the lease. That section requires the District “to presently budget and commit
$350,000 to be held by the District in a fund to be called the ‘Lease Contingency Fund.’ ”
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With respect to $250,000 of the lease contingency fund, Section 8.12(a) of the Centre
Lease provides:
$250,000 of the Lease Contingency Fund shall be held as the sole source
of payment for reasonable attorneys’ fees, costs and expenses incurred by the
Agency as a result of any claims for bodily injury or property damage, other than
property insured, made against the Agency that arise from the negligent acts or
omissions of the District, and to reimburse the Agency for the cost of any
increased insurance premiums incurred by the Agency resulting solely from its
acquisition of the Financed Project or issuance of the Note. The Agency and the
District agree to seek and use insurance proceeds prior to use of the Lease
Contingency Fund.
The lease provides that this $250,000 is the “sole source” of the payment of attorney fees,
costs, and expenses incurred by the Agency as a result of any claims for bodily injury or property
damage made against the Agency “that arise from the negligent acts or omissions of the
District.” Article VIII, section 3, only applies to voluntarily incurring a debt or liability; it does
not apply to liability created by negligent acts. Cruzen v. Boise City, 58 Idaho 406, 418-19, 74
P.2d 1037, 1042 (1937). Therefore, even if in some manner the District became liable to the
Agency for an amount exceeding $250,000 due to the District’s negligence, there would be no
violation of article VIII, section 3. This provision of the lease also provides that the $250,000
can be used for certain increased insurance premiums, but that contractual liability is limited to
the amount in that contingency fund. Therefore, it does not cause the District to incur a debt or
liability in an amount exceeding its annual income or revenue.
With respect to the remaining $100,000 of the lease contingency fund, Section 8:12(b) of
the lease provides:
$100,000 of the Lease Contingency Fund shall be held as the sole source of
payment for reasonable fees, costs, expenses, losses and liabilities of the Bank relating
specifically to the Financed Project.
This creates a contractual liability to Wells Fargo, but the extent of the liability is limited
to the $100,000 in the contingency fund. It does not incur a debt or liability exceeding the
District’s annual income or revenue because the fund is already in existence. This obligation to
Wells Fargo does not survive the termination of the lease.
The district court held that the Centre Lease violated article VIII, section 3 because it was
not a true lease; it was a conditional sale contract. The district court is correct that the lease is a
conditional sale contract. Once the promissory note has been paid in full through the lease
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payments, the District has an option to purchase the property by paying a nominal sum unrelated
to the fair market value of the property. 10 During oral argument, the District admitted that the
lease is a conditional sale contract. However, whether it is a lease or a conditional sale contract
does not change the analysis under article VIII, section 3 of the Idaho Constitution. As this
Court stated in Williams v. City of Emmett, 51 Idaho 500, 6 P.2d 475 (1931): “We doubt whether
it makes any difference whether it may be appropriately denominated a lease or a conditional
sales contract. The important matter is, does it create ‘any indebtedness or liability in any
manner or for any purpose, exceeding in that year the income and revenue provided for it for
such year’?” Id. at 506, 6 P.2d at 477.
If the District was contractually obligated to make lease payments in the future, then all
of those payments would be aggregated to determine whether the lease violated article VIII,
section 3. Id. at 507, 6 P.2d at 477; Boise Dev. Co. v. Boise City, 26 Idaho 347, 363, 143 P. 531,
535 (1914). Under the terms of the Centre Lease, the District is not contractually bound to make
any future lease payments. It only becomes contractually bound to make a lease payment in the
future if it elects to extend the lease for one more year, and then it is only contractually bound to
make a lease payment for that year. Therefore, the total payments that will be made if the
District exercises its option each year to extend the lease are not aggregated to determine
whether article VIII, section 3 is violated.
Mr. Frazier contends that because the Centre Lease is in reality a conditional sale
agreement for the purchase of real property, this Court should adopt a different standard for
judging its constitutionality under article VIII, section 3. He contends that otherwise it will
permit municipalities to circumvent that constitutional provision. Drafting a contract that does

10

Section 11.3 of the Centre Lease provides:
Option to Purchase Following Full Payment or Defeasance of the Note. Provided that
the Note and any instrument issued to refund the Note shall have been paid in full or defeased in
full, the District shall have the Option to Purchase the Financed Project. The District shall provide
notice to the Agency of the exercise of its Option to Purchase under this Section 11.3 within sixty
(60) days of full payment or defeasance of the Note. The closing of the Option to Purchase shall
take place within thirty (30) days following such notice. The purchase price payable by the
District shall be the sum of the following:
(a) An amount equal to any unpaid Agency’s Fees and Expenses; and
(b) The sum of $10 for the Financed Project.

If the District acquires sufficient funds to prepay the note, it could also exercise its option to purchase
sooner.
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not violate the constitutional provision is not circumventing it. It is simply seeking to comply
with it.
Implicit in Mr. Frazier’s argument is that if the District renews the lease for a number of
years, it will be compelled to continue doing so in order to protect its “equity” in the building.
“ ‘The meaning of the constitution is fixed when it is adopted, and it is not different at any
subsequent time when a court has occasion to pass upon it.’ ” Cohn v. Kingsley, 5 Idaho 416,
436, 49 P. 985, 992 (1897). “If it [the Constitution] is to be amended, the amendment should
come from the people in the constitutional manner, and not by way of judicial construction.”
Feil v. City of Coeur d’Alene, 23 Idaho 32, 58, 129 P. 643, 652 (1912). There is nothing in the
wording of article VIII, section 3 that would permit a contract for the purchase of real estate to
be treated differently from a contract to purchase goods or services. Likewise, there is nothing in
the wording of the provision that applies to any compulsion to continue renewing a contract
where there is no contractual obligation to do so.
In order for the constitutional provision to apply, the entity must “incur any indebtedness,
or liability, in any manner.” Those words must be construed according to what they were
understood to mean at the time the Constitution was ratified. Idaho Press Club, Inc. v. State
Legislature, 142 Idaho 640, 642, 132 P.3d 397, 399 (2006). In Feil, this Court addressed the
meaning of the word liability. Quoting from Bouvier’s Law Dictionary, this Court stated that
liability means, “ ‘Responsibility; the state of one who is bound in law and justice to do
something which may be enforced by action.’ ” 23 Idaho at 50, 129 P. at 649 (emphasis added).
Quoting from Anderson’s Law Dictionary, this Court stated that liability means, “ ‘The state of
being bound or obliged in law or justice to do, pay, or make good something; legal
responsibility.’ ”

Id. (emphasis added).

It is clear that the word liability meant a legal

responsibility that could be enforced in a court of law. The future lease payments that the
District may in the future incur by electing to extend the lease term are not presently enforceable
in a court of law. The word indebtedness was understood to have a narrower meaning that
liability. Id. Bouvier’s Law Dictionary (rev. 6th ed. 1856), stated that “in order to create an
indebtedness, there must be an actual liability at the time, either to pay then or at a future time.”
http://www.constitution.org/bouv/bouvier.htm (accessed Sept. 26, 2015).

Anderson’s Law

Dictionary (1889) defined debt as: “A liquidated demand. A sum of money due by certain and
express agreement.”

https://archive.org/details/cu31924022836534 (accessed Sept. 26, 2015).

Thus, a debt and a liability must be a legal obligation to pay a sum of money. The Centre Lease
does not obligate the District to renew the lease in the future. The only legal obligation that the
District will incur under the lease is to make the lease payment for the current lease term, which
will not be greater than a one-year term.
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Article VIII, section 3 does not prohibit incurring a debt or liability. It only prohibits
doing so in an amount “exceeding in that year, the income and revenue provided for it for such
year.” Our Constitution does not prohibit incurring a debt or liability in anticipation of revenues
“where the obligation or liability incurred anticipates the revenues already provided for that
year, and where the revenues of the current year will meet and liquidate the obligation. Our
Constitution specifically prohibits anticipating the income or revenue for more than the current
year.” Feil, 23 Idaho at 45, 129 P. at 647. As long as the District will have income and revenue
in the fiscal year to make the lease payment that will come due if it extends the lease for one
more year, it will not violate the constitutional provision. There is no contention that the District
would have insufficient income and revenue to make a one-year lease payment.
In holding that the Centre Lease violated article VIII, section 3, the district court stated:
“If the District defaults on the lease, and the Agency has no ability to pay the debt, Wells Fargo
will be allowed to pursue its remedies. As discussed above, the District does not establish that
Wells Fargo will be barred from pursuing remedies against the District.” If the Agency is not
able to pay the note it gave Wells Fargo, then the bank can foreclose its deed of trust. The
district court did not identify what remedies the bank could possibly have against the District.
The district court also held that the Centre Lease violated article VIII, section 3 because,
“While the promissory note will be between the Agency and Wells Fargo, the Court is not
convinced there is no theory of law or set of facts under which Wells Fargo could not recover
against the District.” The district court could not envision any such theory, other than that the
Centre Lease could be construed to create an equitable mortgage. Based upon that possibility,
the court stated, “If the lease is later construed as an actual or equitable mortgage, there is a
corresponding liability.” Assuming that the Centre Lease could be construed as an equitable
mortgage, the question is, “What corresponding liability”?
The Centre Lease provides that “nothing in this Lease shall be construed to require the
District to renew the Lease or to exercise its Option to Purchase the Financed Project.” One of
the four requirements for an equitable mortgage is that there is “a debt, definite in amount, due
from the mortgagor to the mortgagee.” Suchan v. Suchan, 113 Idaho 102, 110, 741 P.2d 1289,
1297 (1986). The District would have to be the mortgagor. What debt would it owe to Wells
Fargo? The most that it could owe would be a lease payment due for a one-year lease term.
Under the terms of the lease, the District would have budgeted to make that payment.
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For the above reasons, I would reverse the judgment of the district court.
Justice HORTON joins in this concurrence
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