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Happy New Year everyone!  We hope your holidays were excellent, restful, invigorating.Happy New Year everyone!  We hope your holidays were excellent, restful, invigorating.

As we turn the page to 2016, you certainly know the NFL Super Bowl turns 50 this As we turn the page to 2016, you certainly know the NFL Super Bowl turns 50 this 
year.  But did you also know some other things to hit the scene in 1966 were:  Astro year.  But did you also know some other things to hit the scene in 1966 were:  Astro 
Turf, Best Buy, Doritos, Quaker Instant Oatmeal, Toyota Corolla, Twister, and Wite-Out?  Turf, Best Buy, Doritos, Quaker Instant Oatmeal, Toyota Corolla, Twister, and Wite-Out?  
Still, and more importantly for our purposes, in 1966 a group of lawyers did something Still, and more importantly for our purposes, in 1966 a group of lawyers did something 
even more notable:  They founded OACTA.  And so indeed OACTA also turns 50 this even more notable:  They founded OACTA.  And so indeed OACTA also turns 50 this 
year.  In our mind this is a far more impactful accomplishment than, say, 50 years of year.  In our mind this is a far more impactful accomplishment than, say, 50 years of 
the AFC Champs footballing against the NFC Champs.  At least for Ohioans.  Ever since the AFC Champs footballing against the NFC Champs.  At least for Ohioans.  Ever since 
the founding, OACTA has simply championed the Cause of Fairness in the Ohio Civil the founding, OACTA has simply championed the Cause of Fairness in the Ohio Civil 

Justice System in remarkable and tireless ways.Justice System in remarkable and tireless ways.

Part of OACTA’s core mission is its ever-present and leading role as “Scholars and Experts” – an association of Part of OACTA’s core mission is its ever-present and leading role as “Scholars and Experts” – an association of 
lawyers and thought leaders working for our profession, and for the good of society.  Our fl agship publication, lawyers and thought leaders working for our profession, and for the good of society.  Our fl agship publication, 
The Quarterly Review, sent to every Trial Judge in the state, distributed to all members, and available to all , sent to every Trial Judge in the state, distributed to all members, and available to all The Quarterly Review, sent to every Trial Judge in the state, distributed to all members, and available to all The Quarterly Review
others who would seek it out, presents the most up to date scholarship and insights into the issues which others who would seek it out, presents the most up to date scholarship and insights into the issues which 
matter to civil trial lawyers and judges the most.  It simply makes easier the constant goal of “getting better.” matter to civil trial lawyers and judges the most.  It simply makes easier the constant goal of “getting better.” 

In this edition of The Quarterly ReviewThe Quarterly Review the Environmental and Toxic Tort substantive law committee of OACTA The Quarterly Review the Environmental and Toxic Tort substantive law committee of OACTA The Quarterly Review
presents fi ve timely articles by six authors.  Nathan Studeny, Esq., gives a thorough review of a recent decision presents fi ve timely articles by six authors.  Nathan Studeny, Esq., gives a thorough review of a recent decision 
from Cuyahoga County’s asbestos docket regarding expert testimony under Rule 702.  Douglas R. Simek, from Cuyahoga County’s asbestos docket regarding expert testimony under Rule 702.  Douglas R. Simek, 
Esq, presents a compelling case study of a Cuyahoga County trial concerning application of the Bankruptcy Esq, presents a compelling case study of a Cuyahoga County trial concerning application of the Bankruptcy 
Transparency Act, now on appeal in the 8th District.  Daniel L. Bray, Esq., reviews an Illinois court decision on Transparency Act, now on appeal in the 8th District.  Daniel L. Bray, Esq., reviews an Illinois court decision on 
an issue of fi rst impression concerning work related asbestos exposure, which will likely have a wide ranging an issue of fi rst impression concerning work related asbestos exposure, which will likely have a wide ranging 
effect on all such claims across the country.   Arun Kottha, Esq., gives excellent treatment of how to advise effect on all such claims across the country.   Arun Kottha, Esq., gives excellent treatment of how to advise 
clients to comply with the OSHA Hazard Communication Standard.  And Bruce Mandel, Esq., and Jim Kline, clients to comply with the OSHA Hazard Communication Standard.  And Bruce Mandel, Esq., and Jim Kline, 
Esq., co-author a comprehensive look at challenges to non-manufacturers raised by remote toxic exposures Esq., co-author a comprehensive look at challenges to non-manufacturers raised by remote toxic exposures 
under Ohio’s “Supplier Statute” R.C. 2307.78.under Ohio’s “Supplier Statute” R.C. 2307.78.

We are so very grateful to Chair, Douglas R. Simek, and Vice-Chair, Nina I. Webb-Lawton, for their work both We are so very grateful to Chair, Douglas R. Simek, and Vice-Chair, Nina I. Webb-Lawton, for their work both 
in revitalizing the Environmental and Toxic Tort Committee of OACTA and for taking on the ambitious work of in revitalizing the Environmental and Toxic Tort Committee of OACTA and for taking on the ambitious work of 
publishing an edition of this publication.  Please do enjoy this excellent collection of articles and have a safe, publishing an edition of this publication.  Please do enjoy this excellent collection of articles and have a safe, 
healthy, and happy 2016.
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The Environmental & Toxic Tort Committee of the Ohio Association of Civil Trial Attorneys is The Environmental & Toxic Tort Committee of the Ohio Association of Civil Trial Attorneys is 
pleased to provide you with the Winter Issue of the OACTA pleased to provide you with the Winter Issue of the OACTA Quarterly Review.  In this issue, Quarterly Review.  In this issue, Quarterly Review
committee members addressed a broad array of topics.  I am pleased to report that the OACTA committee members addressed a broad array of topics.  I am pleased to report that the OACTA 
Toxic Tort section membership has become more active over the past year.  If you would like Toxic Tort section membership has become more active over the past year.  If you would like 
to contribute articles, or work on case summaries for the Toxic Tort section, please contact to contribute articles, or work on case summaries for the Toxic Tort section, please contact 
us.  We are seeking new members, and in particular, a tech-savvy individual that has the skills us.  We are seeking new members, and in particular, a tech-savvy individual that has the skills 
to revise the content of our OACTA Toxic Torts website.  Finally, thank you to the contributors to revise the content of our OACTA Toxic Torts website.  Finally, thank you to the contributors 
to this to this Quarterly Review, and to those who have also contributed to OACTA’s Environmental Quarterly Review, and to those who have also contributed to OACTA’s Environmental Quarterly Review
& Toxic Tort Committee and other efforts throughout this past year.  Your contributions are & Toxic Tort Committee and other efforts throughout this past year.  Your contributions are 
signifi cant and appreciated.signifi cant and appreciated.

We wish you all a happy and healthy 2016!We wish you all a happy and healthy 2016!

Introduction
Environmental & Toxic Tort CommitteeEnvironmental & Toxic Tort Committee

Douglas R. Simek, Chair
Sutter O’Connell Co.
dsimek@sutter-law.com

Nina I. Webb-Lawton, Vice Chair
Vorys, Sater, Seymour, and Pease LLP

NIWebb@vorys.comNIWebb@vorys.com



3

CONTINUED

Cuyahoga County Asbestos Judge Overrules Defendants’ 
Challenge to Admissibility of Industrial Hygienist 

Opinions Under Evid.R. 702
Nathan Studeny, Esq.
Sutter O’Connell Co.

Following numerous days of 
testimony, Cuyahoga County’s 
presiding asbestos Judge Harry 
A. Hanna overruled motions by 
multiple defendants seeking 
to preclude industrial hygienist 
Joseph H. Guth, Ph.D. from 
offering expert testimony at 
trial in Mark Schwartz, et al. v. 
General Electric Corp., et al., 

Cuyahoga C.P. No. CV-13-819582.

In Schwartz, the plaintiffs brought claims alleging injury Schwartz, the plaintiffs brought claims alleging injury Schwartz
and death to Kathleen Schwartz from exposure to asbestos 
through contact with the work clothes of her father, who 
worked as an electrician and performed brake maintenance 
to his own automobiles. The plaintiffs offered Dr. Guth 
to provide expert testimony at trial that Mrs. Schwartz 
was exposed to asbestos from electrical and automotive 
products through contact with her father’s work clothes 
at levels increasing her risk of developing peritoneal 
mesothelioma. Defendants challenged the admissibility 
of Dr. Guth’s opinions as unreliable under Rule 702 of the 
Ohio Rules of Evidence, the seminal case of Daubert v. 
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), Merrell Dow Pharmaceuticals, Inc.
and its Ohio progeny Valentine v. Conrad, 110 Ohio St. Valentine v. Conrad, 110 Ohio St. Valentine v. Conrad
3d 42, 2006-Ohio-3561, 850 N.E.2d 683, and Miller v. 
Bike Athletic Co., 80 Ohio St.3d 607, 1998-Ohio-178, 687 Bike Athletic Co., 80 Ohio St.3d 607, 1998-Ohio-178, 687 Bike Athletic Co.
N.E.2d 735, each of which provided trial courts with much 
needed guidance when encountering the relevancy and 
reliability of expert opinions under Rule 702. 

The defendants primarily challenged Dr. Guth’s opinions 
under Rule 702(C), which requires as a prerequisite 
to admissibility that an expert’s testimony be reliable, 
or otherwise based on “reliable scientifi c, technical, or 
other specialized information.” To determine whether the 
foundation for an expert opinion is reliable under Rule 702 
and Daubert, trial courts, acting as the gatekeeper of expert Daubert, trial courts, acting as the gatekeeper of expert Daubert
testimony, consider (1) whether the theory or technique has 

been tested; (2) whether it has been subject to peer review; 
(3) whether there is a known potential rate of error; and (4) 
whether the methodology has gained general acceptance. 
As the Ohio Supreme Court recognized in Miller, the Miller, the Miller
determination of reliability hinges on whether the opinion is 
based upon scientifi cally valid principles, not whether the 
conclusions are correct or whether the testimony satisfi es 
the proponent’s burden of proof at trial.  

 In particular, the defendants maintained that Dr. Guth’s 
opinions in the case had no reliable scientifi c foundation 
since he had not personally performed any study or relied 
upon any peer-reviewed literature suggesting that working 
with certain electrical and automotive brake products 
exposed Mrs. Schwartz’s father to asbestos, let alone 
secondarily exposing Mrs. Schwartz through contact 
with her father’s clothing. Further, while Dr. Guth lacked 
adequate information to quantify the alleged levels of 
exposure to Mrs. Schwartz and her father, the defendants 
argued he employed an unreliable methodology of 
quantitative analysis to estimate the levels of exposure 
based upon his own experiences as an industrial hygienist 
and unpublished personal records that he has continuously 
refused to produce throughout his years of involvement in 
asbestos litigation or otherwise no longer exist. Additionally, 
the defendants maintained Dr. Guth lacked any reliable 
basis to opine on Mrs. Schwartz’s alleged increased 
level of risk of peritoneal mesothelioma from exposure to 
chrysotile asbestos, as he was unable to opine that her 
alleged exposure was in excess of the lowest level reported 
in peer-reviewed literature to increase the risk of developing 
the disease and he could not identify any peer-reviewed 
studies concluding that persons with secondary exposure to 
asbestos are at an increased risk of developing the disease. 
Lastly, the defendants maintained Dr. Guth’s opinion that 
each exposure to asbestos is equally causative is contrary 
to Ohio law, which requires an asbestos plaintiff to prove 
that an exposure to a particular asbestos-containing 
product was a “substantial factor” in causing the disease.  
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In opposition, the plaintiffs pointed the Court to its 
prior decision in Marcinko v. A-Best Products, Cuyahoga Marcinko v. A-Best Products, Cuyahoga Marcinko v. A-Best Products
C.P. No. 362681, whereby Judge Hanna reviewed the 
qualifi cations of Dr. Guth and the principles underlying his 
opinions concerning the controversial “fi ber drift” theory, 
overruling certain defendants’ efforts to preclude him from 
testifying at trial. The plaintiffs also maintained Dr. Guth’s 
methodology in reaching his case-specifi c opinions was 
reliable, and thus admissible, noting that an expert may rely 
upon past experiences as a basis of expert opinions, and 
that Ohio evidentiary rules do not require actual asbestos 
exposure calculations to establish reliability.   

In its July 21, 2015 Order overruling the defendants’ 
motions in Schwartz, the Court noted its prior holding in Schwartz, the Court noted its prior holding in Schwartz
Marcinko fi nding the methodology underlying the opinions Marcinko fi nding the methodology underlying the opinions Marcinko
of Dr. Guth regarding fi ber drift reliable and admissible. 
Specifi c to the Schwartz allegations, the Court did not Schwartz allegations, the Court did not Schwartz
address the defendants’ challenge to Dr. Guth’s reliance 
on his own personal experiences and unproduced studies 
underlying his opinions and the incompatibility of his 
causation opinion with Ohio’s substantial factor test. 
Rather, the Court found Dr. Guth’s opinions regarding 
the release of and secondary exposure to asbestos from 
automotive brake products — the only remaining exposures 
at issue — were supported by peer reviewed literature and 
were, thus, reliable and admissible. Lastly, the Court found 
that Dr. Guth’s opinion that exposure to chrysotile asbestos 
increased the risk of the development of peritoneal 
mesothelioma was supported by researched scientifi c 
publications, and the existence of contrary publications 
does not disqualify Dr. Guth as an expert witness. While 
Dr. Guth’s opinions survived the defendants’ Daubert
challenge, the Court noted that the adequacy of his 
methodology supporting his opinions would be a question 
of fact for the jury.   

Nathan F. Studeny is an Associate in the 
Environmental & Toxic Tort and Product Liability 
Groups in the Cleveland offi ce of Sutter O’Connell 
Co.  Nate has over ten years of litigation 
experience and has successfully represented 
a wide array of businesses in the automotive, 
energy, and manufacturing industries. His 
practice focuses on matters involving products 
liability, environmental and toxic injuries, 
commercial litigation and negligence cases in 
both state and federal courts.
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Application of the Bankruptcy Transparency Act in 
Barbara Watkins v. Honeywell International Inc.: 

A Case Study
Douglas R. Simek, Esq. 

Sutter O’Connell Co.

Asbestos claims have been 
characterized as “an elephant 
mass” of cases by the United 
States Supreme Court.  Before 
Ohio tort reform in 2004, Ohio was 
a safe haven for 39,000 asbestos 
claims, and was one of the top fi ve 
state court venues for asbestos 
fi lings. Since the advent of tort 
reform, the asbestos docket in 

Cuyahoga County has been reduced to approximately 5,000 
active cases.

Ohio House Bill 380 (the Bankruptcy Transparency Act), 
codifi ed as R.C. 2307.951, et seq., took effect on March 27, 
2013.  R.C. 2307.952 provides in relevant part:

Within thirty days after the commencement of 
discovery in an asbestos tort action … or within 
thirty days of the effective date of this section with 
respect to an asbestos tort action that is pending 
on that effective date and in which discovery has 
commenced, a claimant shall provide to all of the shall provide to all of the shall
parties in the action a sworn statement by the 
claimant, under penalty of perjury, identifying all 
existing asbestos trust claims made by or on behalf 
of the claimant and all trust claims materials 
pertaining to each identifi ed asbestos trust claim.  
The sworn statement shall disclose the date shall disclose the date shall
on which each asbestos trust claim against the 
relevant asbestos trust was made and whether any 
request for a deferral, delay, suspension, or tolling 
of the asbestos trust claims process has been 
submitted.

R.C. 2307.952(A)(1)(a) (emphasis added).  Failure to 
provide this required sworn statement in a timely manner required sworn statement in a timely manner required
constitutes grounds for the court to decline to assign an 
initial trial date or to extend the date set for trial.  R.C. 
2307.952(B).  

According to House Bill 380, asbestos trust claims forms 
are presumed to be authentic, relevant to, and discoverable 

in an asbestos tort action.  Notwithstanding any agreement 
or confi dentiality provision, trust claims materials are 
presumed to not be privileged.  The parties in the asbestos 
tort action may introduce at trial any trust claims material 
to prove alternative causation for the exposed person’s 
claimed injury or death, to prove a basis to allocate 
responsibility for the claimant’s injury or death, and to 
prove issues relevant to an adjudication of the asbestos 
claims.  R.C. 2307.954(B). 

The importance of obtaining bankruptcy trust fi lings by 
Plaintiffs in Ohio cannot be understated.  Since April 9, 
2003, Ohio has been a several liability jurisdiction.  In an 
asbestos tort action where two or more persons proximately 
caused the same injury and the trier of fact determines that 
more than 50% of the tortious conduct is attributable to 
one defendant, liability is joint and several.  However, if the 
trier of fact determines that less than 50% of the tortious 
conduct is attributable to one defendant, liability is several 
(and the defendant is only responsible for its proportionate 
share of the compensatory damages).  So, for example, if a 
jury awards a plaintiff $1,000,000.00 and determines that 
the bankrupt entities are 75% liable for causing decedent’s 
mesothelioma at trial, settled defendants are 20% liable, 
and the lone trial defendant is 5% liable, the trial defendant 
is only liable for 5% of the total verdict amount, or 
$50,000.00.  The issue of the admissibility of bankruptcy 
trust claim material and jury instructions regarding the 
claim forms were addressed in the recent case of Barbara 
Watkins v. Honeywell International Inc. (Cuyahoga County 
Common Pleas Case No. 12-780871).

Barbara Watkins v. Honeywell International, Inc.

Decedent Glenn Watkins was employed at Babcock & 
Wilcox in Barberton, Ohio from 1957 until 1958.  He 
testifi ed that he was exposed to asbestos-containing rolls 
of insulation and pipe covering.  Mr. Watkins’ exposures 
to asbestos-containing products at B&W were confi rmed 
through bankruptcy trust submissions fi led with the AC&S, 

CONTINUED
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Armstrong World Industries, Babcock & Wilcox, GI Holdings, 
Johns Manville, Kaiser Aluminum, and Owens Corning/
Fibreboard trusts.  Between 1985 and 2001, Mr. Watkins 
was employed as a store manager at Auto Shack and Auto 
Zone stores. Mr. Watkins claimed that during his time at 
Auto Shack and AutoZone, he was exposed to asbestos 
from Bendix, Valuecraft, Morse, Albany, and Duralast 
brakes, and FelPro, Dana and McCord gaskets.  Mr. Watkins 
also testifi ed that he did automotive repair work on various 
Chevrolet, Ford, Subaru and Toyota vehicles. He allegedly 
removed and installed asbestos-containing original 
equipment manufactured products and aftermarket brakes 
that he purchased from Auto Zone. Mr. Watkins also alleged 
that he performed engine rebuilds and repairs using 
asbestos-containing original equipment manufactured 
parts and FelPro gaskets.  In addition, Mr. Watkins alleged 
that he performed home remodeling work using asbestos-
containing Georgia-Pacifi c products.

The Watkins case was tried to a plaintiff verdict on Watkins case was tried to a plaintiff verdict on Watkins
December 15, 2014.  The following entities were present 
on the verdict form: (1) Honeywell/Bendix; (2) AC&S; (3) All 
Acquisition Corporation; (4) Armstrong World Industries; 
(5) Auto Zone Stores, Inc.; (6) Babcock & Wilcox; (7) Dana 
Corporation (Victor); (8) Federal Mogul Asbestos Personal 
Injury Trust (Felpro); (9) Georgia Pacifi c Corporation; 
(10) G-I Holdings, Inc.; (11) Johns Manville; (12) Kaiser 
Aluminum; (13) McCord Corporation; (14) National Gypsum 
Corporation (Gold Bond); and (15) Owens Corning Fiberglas.  
Trial defendant Honeywell/Bendix was adjudicated 40% 
liable of a total compensatory award of $815,000, or 
$326,000.  The jury awarded Glenn Watkins $200,000, 
Barbara Watkins $300,000, and $315,000 for medical 
expenses.1

On January 26, 2014, Defendant-Appellant Honeywell 
appealed the jury verdict to the Eighth District Court 
of Appeals.2  Honeywell argued that the trial court’s 
instructions to the jury misstated Ohio law and substantive 
facts surrounding plaintiffs’ fi ling of bankruptcy claims.  
Honeywell asserted that the Ohio Revised Code explicitly 
states that asbestos trust claims are admissible at trial, 
and that the claims made in the case are presumed to be 
authentic and relevant to an asbestos action.  Honeywell 
maintained that the trial court’s instruction was prejudicial 
and misleading, and resulted in an erroneous verdict.  More 
specifi cally, Honeywell argued that the jury instructions 
were improper on two grounds: (1) the trial court instructed 
the jury that the bankruptcy trust claims only resulted in 
partial compensation and implied that the plaintiff would 

not be made whole by the compensation she received from 
the bankruptcy trusts; and (2) the trial court instructed 
the jury that the bankruptcy trusts claims require a lower 
standard of proof.

Honeywell contended that the trial court’s suggestion that 
plaintiff may only receive partial compensation was entirely 
misleading because there was no evidence in the record 
demonstrating what manner of compensation plaintiff 
had received from the bankruptcy trust claims she had 
fi led.  Moreover, Honeywell averred that the suggestion was 
unfairly prejudicial to Honeywell as it clearly undermined 
Honeywell’s statutory affi rmative defense of apportionment 
of liability against the bankruptcy trusts.  Some of the 
bankruptcy trust claim forms specifi cally stated in the 
affi rmative that: “the injured party altered, repaired, or 
otherwise worked with an asbestos-containing product 
such that the injured party was exposed on a regular basis 
to asbestos fi bers.”  Despite clear evidence of exposure, 
the jury did not assign any percentage of liability to some 
of the bankruptcy trusts.  Honeywell claimed that it was 
undeniable that the trial court’s improper instruction in 
the case misled the jury, which resulted in the bankruptcy 
trusts not being assigned any liability.

Honeywell also contended that the trial court abused 
its discretion when it instructed the jury that “in order to 
facilitate the adjudication of the bankruptcy trust claims 
the usual rules of evidence and proof of causation have 
been eased.  Some trusts only require the identifi cation 
of a work history by the claimant which coincides with the 
presence of the product.”  Honeywell asserted that this 
instruction mischaracterized the admissibility or use of 
bankruptcy trust claims at trial.  R.C. 2307.23 only requires 
that a defendant raise the “empty chair” as an affi rmative 
defense, present evidence regarding contributory fault, 
and submit proposed jury instructions or interrogatories to 
the trial court regarding the liability of others.  Honeywell 
maintained that the trial court instruction to the jury that 
the bankruptcy trust claims lacked the same burden of 
proof as required to establish liability in a court proceeding 
misled the jury into thinking that these claim forms are 
insuffi cient alone to compel the jury to hold the trusts liable.  

The instruction was in direct confl ict with R.C. 2307.954(B), 
which clearly states that the bankruptcy claim forms can 
be utilized to prove alternative causation or to prove a basis 
to allocate responsibility for the claimant’s claimed injury 
or death.  Pursuant to R.C. 2307.954(B), a jury could in 
fact apportion liability to a bankruptcy trust based on 
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the claim form alone, without any additional evidence 
presented in the case to support the apportionment of 
liability against such entity.  Honeywell concluded that the 
trial court’s instruction that the plaintiff’s bankruptcy trust 
claims may lack the evidentiary ability to demonstrate proof 
of causation in a court proceeding is a misstatement of law 
which requires a new trial.

On June 26, 2015, Plaintiff-Appellee Barbara Watkins fi led 
her Answer Brief.  Watkins argued that the statute does not 
elevate a trust claim to become evidence in and of itself 
suffi cient to prove legal cause.  To the contrary, Watkins 
submitted that the statute permits the introduction of 
the asbestos claims to prove an element of defendant’s 
alternative tortfeasor claim; however, the admission of the 
asbestos trust claims does not compel the jury to fi nd for 
the defendant on exposure.  R.C. 2307.954(B).  Watkins 
contended that Honeywell was still charged with the burden 
to present evidence suffi cient to prove all elements of the 
tort required under R.C. 2307.23(C).  Watkins insisted that 
the jury was deliberate in its apportionment of liability, 
because the jury apportioned liability to some bankrupt 
companies, but not others.    Watkins emphasized that the 
cautionary instruction given by the Court was not prejudicial 
or likely to confuse the jury, particularly when the trial judge 
instructed the jury on substantial factor causation and 
alternative causes before the jury began deliberation.

The Eighth District Court of Appeals heard oral argument in 
Barbara Watkins v. Honeywell International Inc. on October Barbara Watkins v. Honeywell International Inc. on October Barbara Watkins v. Honeywell International Inc.
6, 2015.  The Court has not issued a ruling as of the 
publication date of this article.

Endnotes
1 On December 16, 2014, the punitive damages phase of the case 

proceeded, and the jury denied plaintiff’s claim for punitive damages.
2 Honeywell asserted four assignments of error, but only one assignment 

dealt with bankruptcy trust claims, and is the sole issue that will be 
addressed in this article.

Douglas R. Simek is a Partner in the Douglas R. Simek is a Partner in the Douglas R. Simek
Environmental & Toxic Tort and Workers’ 
Compensation Groups in the Cleveland offi ce 
of Sutter O’Connell Co., where he focuses on 
the defense of mass/toxic tort, product liability, 
commercial, and maritime actions. Douglas 
has also successfully defended asbestos-
related workers’ compensation appeals at the 
trial level and has experience representing 
employers at all levels of the Ohio Industrial 
Commission. 
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In an effort to settle what has 
been dubbed as a case of fi rst 
impression in the fi eld of work 
related asbestos exposure 
cases, the Illinois Supreme Court 
has overturned a lower Court’s 
decision allowing an employee 
to bring forth an action against 
his employer outside of the time 
limitations prescribed within 
Workers’ Compensation Act 

and the Workers’ Occupational Diseases Act.  In their 
November 4, 2015 decision, a four justice majority held 
that an employee’s action is barred by the exclusive remedy 
provision of the Acts when the employee’s injury or disease 
fi rst manifests after the expiration of the 25-year time 
limitation.

James Folta was employed by Ferro Engineering from 
1966 to 1970.  During those four years, Mr. Folta claimed 
exposure to asbestos during his employment as a shipping 
clerk and product tester.  Forty-one years later, Mr. Folta 
developed asbestos-related mesothelioma.  In his civil 
action in the Circuit Court of Cook County, it was not 
disputed that Mr. Folta’s injury was accidental and arose 
during the course of his employment with Ferro.  However, 
the Court granted Ferro’s motion to dismiss the action 
because the suit was not fi led before the prescribed time 
limitations in the Act expired.  Mr. Folta’s estate appealed 
that decision contending that an injured employee may 
bring a common-law action against his employer where “the 
injury is not compensable under the Act”.  

The Illinois Appellate Court, First District, agreed and in 
June of 2015 issued its decision allowing an employee 
to bring an injury claim provided his injury was not 
compensable.  The appellate court determined that the 
term “compensability” must relate to the “ability to recover 
under the Act”.  It found that Mr. Folta’s injury was “quite 
literally not compensable” because his possibility of 
recovery was excluded due to the latent nature of his injury 
and that his disease did not manifest until after the statue 
of repose expired.  In short, the First District found that Mr. 
Folta was not barred from bringing his claim despite the 

A Renewed Con� dence in the 
Statute of Repose in Illinois

Daniel L. Bray, Esq. 
Sutter O’Connell Co.

expiration of the Act’s 25-year time limitation.

With the trial court’s ruling overturned, employers were on 
edge.  By allowing an employee to bring forth a claim for 
an asbestos related injury that was allegedly suffered as a 
result of asbestos exposure decades earlier, the potential 
for additional lawsuits originally thought unviable were 
suddenly on the forefront of litigation.  Fortunately the 
Illinois Supreme Court recently agreed to hear the appeal.  
In its November 4, 2015 decision, the Court overturned 
the First District upholding the clear language of the Act.  
The Court solidifi ed its previous decisions opining that the 
compensable nature of an employee’s claim is determined 
by the plain language of the Act and that the statue of 
repose creates an absolute bar on the right to bring this 
claim.  The decision dispelled previous contentions that 
workers’ compensation benefi ts were not “compensable” 
as defi ned by the Act and that the time limitation was 
inapplicable.  In overturning the appellate court’s decision, 
the Illinois Supreme Court upheld the clear legislative 
intent that the time limitations and statue of repose were 
specifi c to asbestos-related maladies which include the 
damages sought in accordance with those maladies: “Had 
the General Assembly intended to provide more protracted 
deadlines for asbestos-related maladies, wished to provide 
an exception to the Acts’ exclusivity for asbestos-related 
injuries or diseases, or wished to make other sorts of 
damages recoverable under the Act, it would have done so.”  
With this ruling in the books, employers can renew their 
confi dence in the time limitations set forth in the Act.  

Daniel L. Bray is an Associate in the Products 
Liability and Workers’ Compensation Groups in 
the Cleveland offi ce of Sutter O’Connell Co.  His 
practice focuses on personal injury, products 
liability, workers compensation, consumer 
law and general liability defense.  Before 
joining Sutter O’Connell, Dan worked as an 
intern and prosecutor for law departments in 
three counties and litigated a wide variety of 
misdemeanor criminal cases in municipal court.
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Avoiding Worker Injuries (And Liability) – Complying 
with the OSHA Hazard Communication Standard 

Arun Kottha, Esq.
Tucker Ellis

CONTINUED

Meet Jim.  He is a devoted father 
and loving husband.  He bowls 
every Tuesday, takes his kids 
fi shing every Saturday (weather 
permitting) on Lake Erie, and fi xes 
cars for extra cash on Sundays.  
He works at BigCorp., a chemical 
distributor that purchases 
bulk chemicals from large 
manufacturers and repackages 
them into smaller quantities for 

customers.  Each morning, Jim comes to work, picks up the 
orders he must fi ll that day, and diligently gets to work.  He 
works with a wide variety of chemicals and gases, carefully 
transferring the required amounts into BigCorp.-labeled 
pails, canisters, or drums.  He has a suspicion that some 
of the chemicals with which he works can be hazardous, 
which is why he always wears personal swimming goggles 
to keep his eyes safe.  BigCorp. didn’t train Jim to wear 
swimming goggles.  In fact, it didn’t train him at all.

BigCorp. just secured a large contract from Power Industries 
to supply 500 gallons of 5 molar mass sulfuric acid each 
week to its 300 battery manufacturing factories across the 
country.  This is a big step for BigCorp., which has been 
trying to get that business for years.  BigCorp. has never 
purchased bulk sulfuric acid before and Jim has never 
worked with it.  But, knowing a good deal when it sees one, 
BigCorp. purchases 18 molar mass sulfuric acid and will 
dilute in-house to save money.  Jim gets to work.  

Not knowing that there are warnings on the drums of 
concentrated acid or Safety Data Sheets available in the 
storeroom, Jim goes about diluting the product for sale. 
Unfortunately, he does not know that adding water to 
sulfuric acid (and not the other way around) can cause 
sulfuric acid to boil, spit, or splash out of a container. A 
great quantity of acid splashes onto Jim’s face, arms, and 
hands. There aren’t any emergency showers on-site. By the 
time Jim is treated, his situation is critical. He is disfi gured 
and his hands are badly burned. He will never bowl, fi sh, or 
turn a wrench again.    

After the accident, the Occupational Safety & Health 

Administration (OSHA) cites BigCorp for a number of 
violations. As for Jim, he is unable to work and suffers 
greatly from the physical and emotional damage of his 
accident. Without employment (and with no prospect for 
any), Jim sues BigCorp in intentional tort. BigCorp calls you. 
Tragic as it may be, you need to limit BigCorp’s liability while 
at the same time, if possible, avoid OHSA sanctions.
Are there regulations aimed at preventing chemical-related 
injuries?  What is the exposure to your client?  We will turn 
to those questions in a minute.  To appreciate where we 
are, however, a quick look through where we have been is 
instructive.

A Little Bit of History

Following the horror of World War I, in which terrible 
concoctions of weaponized gases and chemicals were 
mass-produced on a scale previously unknown to humanity, 
a need was identifi ed to protect workers from a wide 
variety of health hazards in the manufacturing industry. 
In the 1930s and 1940s, then, initial worker safety and 
worker compensation statutes were enacted by the federal 
government and some states.1   By the 1950s, thousands 
of chemical data sheets were used by chemists throughout 
the world to relay usage and hazard information.2   At 
the same time, industrial states like Ohio enacted more 
comprehensive worker safety regulations.3   

It was not until 1983, however, that the advent of the 
Material Safety Data Sheet (MSDS), as a recognizable (and 
required) document accompanying chemical shipments 
was promulgated as part of OSHA’s Hazard Communication 
Standard (HazCom).  HazCom’s 1983 “baby steps” were 
enacted with the eventual goal of being part of a single, 
unifi ed, and globally harmonized hazard communication 
system to protect workers and facilitate trade worldwide: 
“The development of internationally agreed standards 
would make possible the broadest recognition of the 
identifi ed hazards while avoiding the creation of technical 
barriers to trade and reducing the costs of dissemination 
of hazard information by elimination of duplicative 
requirements which could otherwise apply to a chemical in 
commerce.”4   



10Winter 2016    OACTA Quarterly Review

The fundamental aims of 1983 HazCom were to (1) 
“reduce the incidence of chemically-related occupational 
illnesses and injuries . . . ”; (2) “assist employers . . . to 
devise appropriate protective measures [for employees] . 
. .”; and (3) give employees the information they need to 
take steps to protect themselves.”5   Like today, the 1983 
HazCom standard required a “comprehensive hazard 
communication program” and employee training for 
chemical hazards they might encounter at work, in-plant 
labeling of chemicals, and written warnings and MSDS 
for outgoing product to instruct users of hazards.6   The 
biggest shortfall of the 1983 HazCom standard was that 
it only applied to workers in the manufacturing industry, 
not agriculture, mining, or other at-risk populations who 
regularly use chemicals.7   This changed over time with 
amendments in 1987 and 1994.  A fundamental issue 
for manufacturers, however, remained, namely, the widely 
divergent chemical regulations across borders, which 
proved to be an onerous (and expensive) compliance 
challenge. 

What Was Happening in the Global Community?

Following a 1992 resolution at the United Nations 
Conference on Environment and Development, work was 
started “with the premise that existing systems should 
be harmonized in order to develop a single, globally 
harmonized system to address classifi cation of chemicals, 
labels, and safety data sheets.”8   This goal accepted that 
the then-existing hazard communication laws differed 
“signifi cant[ly] enough to result in different labels . . . for 
the same chemical in different countries.”9   So much that 
“a chemical may be considered fl ammable in one country, 
but not another.  Or it may be considered to cause cancer 
in one country, but not another.”  The practical result is 
that “companies wishing to be involved in international 
trade must have large staffs of experts who can follow 
the changes in these laws and regulations and prepare 
different labels and [Safety Data Sheets].”10  

How, then, did the UN committee begin its work of 
synthesizing a standard which was intended to be effective 
in protecting workers from Columbus to Cape Town?  It fi rst 
acknowledges and conveys the notion of “hazard versus 
risk”: every hazard classifi cation and communication 
system “begins coverage with an assessment of the 
hazards posed by the chemical involved.  The degree of its 
capacity depends on its intrinsic properties…This is based 
primarily on a review of the scientifi c studies available.”  
The approach to risk assessment, then, is “characterized 
by the simple formula: hazard [times] exposure = risk.”11   

Using criteria such as prior chemical classifi cation, results 
from animal testing, epidemiological data from humans, 
“expert judgment” and “weight of evidence”, the UN retinue 
identifi ed categories of chemical hazards: 

(1) Explosives, (2) Flammable gases, (3) Aerosols, 
(4) Oxidizing gases, (5) Gases under pressure, (6) 
Flammable liquids, (7) Flammable solids, (8) Self-
reactive substances and mixtures, (9) Pyrophoric 
liquids, (10) Pyrophoric solids, (11) Self-heating 
substances and mixtures, (12) Substances 
and mixtures, which in contact with water, emit 
fl ammable gases, (13) Oxidizing liquids, (14) 
Oxidizing solids, (15) Oxidizing peroxides, (16) 
Corrosive to metals, (17) Acute toxicity, (18) Skin 
corrosion/irritation, (19) Serious eye damage/
eye irritation, (20) Respiratory sensitizer, (21) 
Skin sensitizer, (22) Germ cell mutagenicity, (23) 
Carcinogenicity, (24) Toxic to reproduction, (25) 
Effects on or via lactation, (26) Specifi c target organ 
toxicity following single exposure, (27) Specifi c target 
organ toxicity following repeated exposures, (28) 
Aspiration hazard, (29) Acute hazards to the aquatic 
environment, (30) Long-term hazards to the aquatic 
environment, and (31) Hazard to the ozone layer.

Each of these hazard types have levels of severity, 
ranging from 4 (minor) to 1 (acute), depending on the 
classifi cation of the hazard and its effects on humans (or 
the environment).  The United Nations Globally Harmonized 
System of Classifi cation and Labeling of Chemicals – or the 
Globally Harmonized System, for short – was born. 

Global Harmony at Last?

In 2012, OSHA completely overhauled HazCom.  Due to the 
monumental changes, the effective date for compliance 
(for manufacturers) was not until June 1, 2015.  Although 
it took nearly 30 years to achieve, OSHA fulfi lled its original 
1983 goal of harmonizing HazCom with internationally 
recognized standards: OSHA modifi ed its 2012 HazCom 
system “to be consistent with the provisions of [the Globally 
Harmonized System]”.12    

What is Excluded from HazCom?

Before we turn to the mandates of the new system, we 
should fi rst analyze what products are not covered.  There 
are a number of types of products which, due to the division 
of regulatory purview, are left to other governmental 
agencies for regulation.  Products which are regulated by 
the Consumer Products Safety Commission (CPSC), the 
Food and Drug Administration, Bureau of Alcohol, Tobacco, 
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and Firearms, to name a few, are excluded from the purview 
of HazCom.   This makes sense: other than the obvious 
“turf war” of agency jurisdiction, designing a warning label 
to comply with often-inconsistent requirements is diffi cult 
at best, and impossible at worst.  Stated simply, HazCom13

applies to products and chemical hazards that people 
might encounter at work.  Even a simple consumer product 
like bleach must be labeled according to HazCom if, for 
example, it is being sold for use in process manufacturing, 
or in bulk quantities for downstream distribution.  

The HazCom standard expressly forbids any information or 
labeling that “casts doubt on the validity” of the HazCom 
warning.14   A recent OSHA interpretation letter sheds light 
on the challenges posed to manufacturers of both industrial 
and consumer products.  At issue was an attempt to design 
product packaging with two warning labels to be affi xed to 
the same packaging: one HazCom compliant for industrial 
customers, and the other CPSC compliant for consumer 
purchasers.15   Because OSHA and the CPSC differed on the 
hazard statement for fl ammables:  “Warning. Flammable 
liquid and vapor” (OSHA) versus “Warning: Combustible” 
(CPSC), a two-label package was simply not possible.  Thus, 
manufacturers selling a single product must affi x different 
warning labels to the product depending on its anticipated 
customer. 

Employee Training

The effective date for compliance with the new 2012 
HazCom employee training requirements was December 
1, 2013.16   All employees must be trained before (or at 
the time) they are assigned to work with a hazardous 
chemical.17   The employer’s hazard communication 
program must be in writing.18   The intent of the training 
provision is, obviously, to relay critical exposure information 
at a time before exposure and adverse health effects 
are suffered.  Training must be robust, not simply giving 
employees Safety Data Sheets to read.  The training must 
be geared toward an open line of communication between 
the employer and employee: “a forum for explaining to 
employees not only the hazards of the chemicals in their 
work area, but also how to use the information generated 
in the hazard communication program.”19   At a “minimum” 
the training program must relay the: 
(i) Methods and observations that may be used to detect 

the presence or release of a hazardous chemical 
in the work area (such as monitoring conducted by 
the employer, continuous monitoring devices, visual 
appearance or odor of hazardous chemicals when 
being released, etc.);

(ii) The physical, health, simple asphyxiation, combustible 
dust, and pyrophoric gas hazards, as well as hazards not 
otherwise classifi ed, of the chemicals in the work area;

(iii) The measures employees can take to protect 
themselves from these hazards, including specifi c 
procedures the employer has implemented to protect 
employees from exposure to hazardous chemicals, 
such as appropriate work practices, emergency 
procedures, and personal protective equipment to be 
used; and,

(iv) The details of the hazard communication program 
developed by the employer, including an explanation 
of the labels received on shipped containers and the 
workplace labeling system used by the employer; the 
safety data sheet, including the order of information 
and how employees can obtain and use the appropriate 
hazard information.20   

OSHA expects employee training to be interactive, using 
audiovisuals, classroom instruction, or interactive video, 
and to include an opportunity for employees to ask 
questions to ensure that they understand the information 
presented to them.21   There is also a requirement 
for updated training on new chemicals present in the 
workplace (such as sulfuric acid in our case).22  

Warning Labels

The effective date for compliance with the new 2012 
HazCom warning label requirements for manufacturers was 
June 1, 2015.23   “The chemical manufacturer, importer, or 
distributor shall ensure that each container of hazardous 
chemicals leaving the workplace is labeled” with the 
following information: 
(i) Product identifi er;
(ii) Signal word;
(iii) Hazard statement(s);
(iv) Pictogram(s);
(v) Precautionary statement(s); and,
(vi) Name, address, and telephone number of the chemical  
 manufacturer, importer, or other responsible party.

The warning label content naturally depends on the type of 
chemical.  The classifi cations of various types of hazards 
(remember the list of the Globally Harmonized System 
hazards above) depend on a complex system of risk 
assessment.  The various types of pictograms, however, are 
fairly simple and are designed to quickly apprise the user of 
the class of hazard, with information on hazard avoidance, 
prevention (including personal protective equipment), and 
response.  



Figure C.2 – Explamation Mark Pictogram

The eight pictograms for all of the hazard classifi cations are 
shown below: 

24

The pictogram must be enclosed in a diamond, such as 
this: 
  

                                                                                                                                                                                                  

                                                                                              25                                                                                              25

The warning label must have a signal word, such as 
“Danger”, or “Warning” which varies by the severity of 
hazard.26   The hazard statement language, as well as that 
of the prevention, response, storage, and disposal sections 
is highly rigid and cannot be omitted or varied except 
within narrow safe harbors.  OSHA’s model warning label is 
depicted to the below: 

     

27
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Safety Data Sheets

The effective date for compliance with the new 2012 
HazCom Safety Data Sheet requirements for manufacturers 
was June 1, 2015.28   Safety Data Sheets, formerly known 
as Material Safety Data Sheets, received a major facelift 
in the 2012 HazCom system.  Again, this is due to the 
harmonization with the Globally Harmonized Standard.  
The required sections of the new Safety Data Sheets are 
Section 1, Identifi cation; Section 2, Hazard(s) identifi cation; 
Section 3, Composition/information on ingredients; 
Section 4, First-aid measures; Section 5, Fire-fi ghting 
measures; Section 6, Accidental release measures; Section 
7, Handling and storage; Section 8, Exposure controls/
personal protection; Section 9, Physical and chemical 
properties; Section 10, Stability and reactivity; Section 
11, Toxicological information; and Section 16, Other 
information.29   

There are four non-mandatory sections, which fall under 
the primary purview of other regulatory agencies (EPA, 
DOT, etc.), Section 12, Ecological information; Section 13, 
Disposal considerations; Section 14, Transport information; 
and Section 15, Regulatory information.30

The former MSDS allowed for greater variability in 
formatting and content, including a variable number of 
sections (from 8 to 16).  A side-by-side comparison between 
the 1994 and 2012 standards can be found on the OSHA 
website31, but the short version is that the new Safety 
Data Sheet is globally standardized and the requirements 
are more stringent on the type of information that must 
be presented, with an emphasis on hazard classifi cation, 
avoidance, and response.  

Enforcement

Employers such as BigCorp. have already been cited by 
OSHA for 2012 HazCom violations for failing to maintain a 
written hazard communication plan, train their employees 
or provide Safety Data Sheets for hazardous workplace 
chemicals.32   There have not been reported citations to 
a chemical manufacturer for its on-product warnings or 
Safety Data Sheets at the time of this writing (November 
2015).  The effective date for manufacturers (June 2015) 
has only recently passed, however, and there is likely to be 
enforcement in the years to come.  

A major indicator of future enforcement came on July 9, 
2015, when OSHA issued its “Inspection Procedures for 
the Hazard Communication Standard (HCS 2012)”.33   The 
stated purpose of the Inspection Procedures is to “to provide 

Figure C.1 – Symbols and Classes
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guidance to compliance safety and health offi cers on how to 
enforce the revised Hazard Communication standard during 
its transition period and when fully implemented.”34   This 
over 80 page document (exclusive of appendices) is the 
“playbook” for OSHA offi cers.  How OSHA chooses to enforce 
2012 HazCom for product labeling remains to be seen, 
but the Inspection Procedures indicate an organized and 
concerted effort to do so with renewed vigor.

What About BigCorp? 

BigCorp. was under a duty to provide training to Jim so that 
he could identify and understand warning labels and Safety 
Data Sheets for the chemicals with which he was working.35   
It had a duty to ensure Jim was using adequate personal 
protective equipment so he could handle the concentrated 
acid safely.36   It had a duty to provide an emergency shower 
to guard against this exact situation.37

To establish a claim for relief under R.C. 2745.01, Jim must 
establish that BigCorp. acted with deliberate intent to injure 
him.38   The Ohio Supreme Court has emphatically rejected 
the notion that liability under R.C. 2745.01 can be based 
on acts falling short of deliberate intent.  Reversing the 
Cuyahoga County Court of Appeals in Houdek, the Supreme Houdek, the Supreme Houdek
Court explained that:

an employer’s “knowingly permitting a hazardous 
work condition to exist [and] knowingly ordering 
employees to perform an extremely dangerous 
job * * * falls short of the kind of actual intention 
to injure that robs the injury of its accidental 
character.” In accordance with this authority, 
absent a deliberate intent to injure another, 
an employer is not liable for a claim alleging 
an employer intentional tort, and the injured 
employee’s exclusive remedy is within the workers’ 
compensation system.39  

Even an accident leading to an OSHA citation does not 
establish an intentional tort claim in Ohio.40   BigCorp. thus 
has a good shot at avoiding intentional tort liability per R.C. 
2745.01 and Houdek.  BigCorp. can also probably avoid Houdek.  BigCorp. can also probably avoid Houdek
serious OSHA sanctions, but only by working with OSHA on 
a complete overhaul of the company’s HazCom program.  

The overall message here is that to positively affect worker 
safety, there is a shared responsibility.  The employer, 
employee, government, and manufacturer all have their 
part to play.  Without some accountability and shared 
responsibility, the system cannot work at its best.  After all, 
isn’t keeping workers safe best for all of us, no matter our 
client? 
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96782, 2012-Ohio-269, ¶ 18 (calling employer’s behavior “clearly 
reprehensible” but holding that “[e]ven when an employer is aware of 
a dangerous condition and fails to take action to correct the situation, 
such conduct does not meet the statutory requirements without 
evidence of actual intent to cause injury”); Jefferson v. Benjamin Steel 
Co., Inc., 5th Dist. Richland Nos. 09 CA 62, 09 CA 75, 2010-Ohio-50, Co., Inc., 5th Dist. Richland Nos. 09 CA 62, 09 CA 75, 2010-Ohio-50, Co., Inc.
¶ 112 (employer’s failure to follow proper safety procedure does not 

CONTINUED
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establish intent to injure); Fickle v. Conversion Techs. Int’l, Inc., 6th Dist. Fickle v. Conversion Techs. Int’l, Inc., 6th Dist. Fickle v. Conversion Techs. Int’l, Inc.
No. WM-10-016, 2011-Ohio-2960 at ¶ 48 (employer’s failure to provide 
adequate training and safety devices was not suffi cient to establish 
deliberate intent to injure); Schiemann v. Foti Contracting, L.L.C., 8th Schiemann v. Foti Contracting, L.L.C., 8th Schiemann v. Foti Contracting, L.L.C.
Dist. Cuyahoga No. 98662, 2013-Ohio-269, ¶ 24 (“OSHA violations do 
not factor into the determination of whether [an employer] acted with 
deliberate intent to harm”).

Arun J. Kottha is an attorney in the Cleveland 
offi ce of Tucker Ellis LLP, where he focuses on 
the defense of mass/toxic tort, product liability, 
commercial, and maritime actions. He also 
helps companies develop on-product warnings, 
safety data sheets, product packaging, 
and product literature in compliance with 
Department of Transportation, Customs, 
Consumer Safety Product Commission, OSHA, 
and other regulatory/industry requirements. 
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Products, of course, are an 
overwhelming part of our everyday 
lives.   They are around us, on us 
and sometimes, even in us.  When 
they allegedly cause harm, we 
seek to hold someone responsible.  
Indeed, that is the cornerstone of 
modern products liability law:  “The 
policy behind products liability is to 
place liability on those who create 
the danger by placing the defective 
product into the stream of 
commerce.” Anderson v. Olmsted 
Utility Equipment, Inc. (1991), 60 Utility Equipment, Inc. (1991), 60 Utility Equipment, Inc.
Ohio St.3d 124, 131, 573 N.E.2d 
626.”  Winkles v. Pontiac, 2004-Winkles v. Pontiac, 2004-Winkles v. Pontiac
Ohio-1187, ¶ 27 (6th Dist.).  To 
most of us today, that would 
typically be the manufacturer — the 
entity responsible for the design 
and manufacture of the product, 

OHIO’S SUPPLIER STATUTE, R.C. 2307.78 –
Sword and Shield Product Liability Law 

Challenges To Non-Manufacturers 
Raised By Remote Toxic Exposures

Bruce Mandel, Esq.
Jim Kline, Esq.

Ulmer & Berne LLP

some facet of which is alleged to have caused the injury.

The manufacturer, though, is only part of the story. Under 
most circumstances, the product was not purchased 
directly from the manufacturer, but rather went through 
a distribution chain. This distribution chain might consist 
of a single retailer/distributor, or a complex series of 
commercial transactions involving suppliers, distributors, 
transporters, installers, and agents of various types.  The 
advent of the internet and shopping sites like Amazon, etc. 
have only added to the complexity.  
  
But, as byzantine as these relationships can be, the issue 
of imposing liability becomes even more complex when the 

injury is allegedly due to exposure to a toxic substance.  The 
level of complexity seems to grow by an order of magnitude 
where the purported toxic exposure may have taken place 
many decades ago, which is virtually always the case when 
it comes to exposures involving asbestos.  This is due to 
the latency of the disease process, where experts opine 
that asbestos related disease takes decades to manifest.  
O’Stricker v. Jim Walter Corp., 447 N.E.2d 727, 4 Ohio St.3d O’Stricker v. Jim Walter Corp., 447 N.E.2d 727, 4 Ohio St.3d O’Stricker v. Jim Walter Corp.
84 (Ohio 1983); Columbus Bd. of Edn. v. Armstrong World 
Industries, Inc., 627 N.E.2d 1033, 89 Ohio App.3d 846 Industries, Inc., 627 N.E.2d 1033, 89 Ohio App.3d 846 Industries, Inc.
(Ohio App. 10 Dist. 1993).

Thus, when plaintiffs seek compensation for latent disease 
injuries, the parties are not only confronted by a factual 
challenge to identify the alleged source of exposure, but 
also a challenge in identifying the very law that should 
govern the claim given that the allegedly culpable conduct 
occurred before modern concepts of products liability had before modern concepts of products liability had before
been fully adopted, if at all.  

Further complicating the challenge of providing 
compensation to persons harmed by latent disease causing 
products, while simultaneously assuring fairness to those 
non-manufacturers in the distribution chain, is the fact that 
many of the companies that designed and manufactured 
the products are no longer around, their assets often 
having been consumed by injured plaintiffs’ lawsuits, 
forcing many of these companies into bankruptcy.1   As this 
has occurred, the search for assets to pay the claims of 
injured plaintiffs has become more intense, as plaintiff’s 
counsel have lowered their sights from manufacturers, 
to suppliers, to installers.2   This has only added to the 
already-considerable challenges of determining who should 
be held accountable and how.  

CONTINUED

Bruce Mandel

Jim Kline
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Common law could take the participants in the judicial 
system only so far, ultimately yielding to a statutory 
scheme designed to accommodate competing public 
policies.  Among the most diffi cult tasks is determining, 
in the overall liability/culpability equation, the role of the 
non-manufacturing supplier/installer.  In Ohio, that issue 
is addressed by the Supplier Statute, R.C. 2307.78, part 
of Ohio’s Product Liability Act (“OPLA,” R.C. 2307.71 et 
seq.).  Yet even with the codifi cation of the law applicable 
to suppliers, courts must still address complex questions 
where the toxic substance is asbestos, due to the near 
ancient exposures that by their very nature, can confound 
fact and law given the decades that have passed since 
the plaintiff may have originally encountered the particular 
product.

Supplier Liability – How Did We Get Here?

Over the years, the law has evolved to recognize and 
address the role of the non-manufacturing parties in the 
distribution chain with respect to imposing or avoiding 
liability for the harm allegedly done by the products which 
they supplied. The legal analysis of this role has changed 
over the years in a complex, convoluted and even tortured 
manner, vexing at times to both the lawyers and judges who 
struggle to apply it.  In the early years of product liability 
litigation, the challenge faced by lawyers, judges and legal 
scholars was only exacerbated by the fact that the injured 
party often had only dealt directly with the retailer of the 
product, not the manufacturer.  These suppliers could take 
the form of the corner grocery, a local department store, 
an auto dealer, or a host of other retail outlets.  In those 
early years the law was not well-equipped to handle these 
relationships for purposes of deciding who was to be held 
accountable.  The transactions often involved a consumer 
who had simply purchased a product from a supplier that 
had done nothing intrinsically wrong, other than sell a 
product to the consumer.  There was no direct relationship 
in these transactions – no privity – between the consumer 
and the manufacturer, the entity actually responsible for 
the design and production of the product that had harmed 
the consumer, thus undermining an injured party’s claim.

As the law surrounding consumer transactions and product-
related injury was in its infancy, it was largely “contract” 
and “warranty” based.  Courts were limited to theories 
of recovery based upon contract to establish liability 

– fi rst against the suppliers and only later on, against the 
manufacturers – where the true essence of culpability 
seemed to lie:  “[U]nder early case law, warranty theories 
of recovery required privity of contract.  The plaintiff was 
required to sue the entity with whom he had dealt directly 
– the retailer.”  O’Reilly/Cody, Ohio Products Liability 
Manual, 13.02, p. 173, Anderson (1992).  Manual, 13.02, p. 173, Anderson (1992).  Manual

Eventually, though, the privity requirement was dropped, 
allowing direct action against the manufacturers.  Id.  As 
the Ohio Supreme Court discussed in  Temple v. Wean 
United, Inc., 50 Ohio St.2d 317, 320-21, 364 N.E.2d 267, United, Inc., 50 Ohio St.2d 317, 320-21, 364 N.E.2d 267, United, Inc.
270 (1977):

The paramount Ohio decision in the law of products 
liability is Lonzrick v. Republic Steel Corp. (1966), Lonzrick v. Republic Steel Corp. (1966), Lonzrick v. Republic Steel Corp.
6 Ohio St.2d 227, 218 N.E.2d 185. In Lonzrick this 
court traced the “slow, orderly and evolutionary 
development” in this area, and noted that Rogers 
v. Toni Home Permanent Co. (1958), 167 Ohio v. Toni Home Permanent Co. (1958), 167 Ohio v. Toni Home Permanent Co.
St. 244, 147 N.E.2d 612, and Inglis v. American 
Motors Corp. (1965), 3 Ohio St.2d 132, 209 N.E.2d Motors Corp. (1965), 3 Ohio St.2d 132, 209 N.E.2d Motors Corp.
583, provided the consumer with a cause of action 
in tort, based upon the breach of an express 
warranty, notwithstanding the lack of a contractual 
relationship between plaintiff and defendant 
[manufacturer]. Whereas Rogers and Rogers and Rogers Inglis imposed 
a warranty upon the manufacturer because of its 
advertising to the public, Lonzrick dispensed with Lonzrick dispensed with Lonzrick
this rationalization, and thus the doctrine of strict 
liability in tort was adopted by Ohio.

But intermediate suppliers/or installers remained in 
the category of potential defendants.  In Temple, the Temple, the Temple
Ohio Supreme Court recognized the changes in the law 
that had led to the ability of injured consumers to hold 
manufacturers accountable.  But Temple also addressed Temple also addressed Temple
the key role of suppliers in placing the product into the 
hands of a consumer, and consequently, the propriety of 
imposing liability on non-manufacturing suppliers for the 
fi rst time in Ohio, under limited circumstances.  

Why Suppliers Get a Break

The imposition of limitations on the liability of suppliers 
was based upon the recognition that there are usually 
substantial differences between the level of knowledge 
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and control over the design, contents and manufacture of 
the product between the manufacturer and the supplier 
that justifi ed imposing differing standards for holding 
them legally and fi nancially accountable for an injury.  This 
included recognition of the potential disparity in market 
size and the availability of insurance to cover claims, given 
that the suppliers might be fairly small, local operations 
that were particularly vulnerable to large judgments 
engendered by product liability claims. At the same time, 
suppliers’ control over the design and manufacturing 
process was  largely limited to their infl uence, if any, over 
the manufacturers whose products they distributed.  This 
was often limited by the suppliers’ market power to buy or 
not buy from the particular manufacturer.  As O’Reilly and 
Cody noted in the Ohio Products Liability Manual:

The basic philosophy of products liability has been 
to shift the risk of a product-related loss or injury 
from the individual claimant to the “deep pocket” of 
the manufacturer. The manufacturer is assumed to 
be in a better position to prevent its products from 
causing harm. The manufacturer also is assumed 
to have the fi nancial resources (through insurance 
or otherwise) to absorb the losses sustained by 
individual consumers. Having accumulated profi ts 
from the sale of a mass-produced product line, 
the manufacturer will not suffer unduly (so the 
reasoning goes) from paying the cost of occasional 
consumer injuries, while the cost of even one injury 
might far exceed the claimant’s resources. 

Assigning the role of “deep pocket” for product-
related injuries to the manufacturer would strike 
many observers as reasonable and equitable. 
Extending such liability to other participants in the 
chain of product distribution, however, is more 
controversial. A drug store company may sell 
thousands of individual products from hundreds 
of different manufacturers. Such a retailer would 
likely have no idea how, where, or from what 
components or ingredients the products it sells 
are manufactured. Maintaining comprehensive 
knowledge of such facts would be an impossible 
task even for a major retail chain. 

Moreover, unlike typical manufacturers of 
nationally-distributed products, suppliers and 

distributors vary in sizes ranging from tiny “mom-
and-pop” stores to giant concerns. Depending 
upon their size and nature, retailers or distributors 
may, or may not, have the fi nancial resources to 
compensate for injuries caused by products they 
sell. 

Ohio Products Liability Manual, supra, 13.02, p. 172.  Ohio Products Liability Manual, supra, 13.02, p. 172.  Ohio Products Liability Manual,
The recognition of this appropriate dichotomy between 
manufacturers as opposed to mere suppliers/installers was 
echoed by the famous Dr. Irving Selikoff3  who, in testifying 
before Congress in 1968, understood and absolved these 
tradesmen – non-manufacturing suppliers/installers – from 
fault in merely selling or installing asbestos-containing 
products:  

It is idle and largely inaccurate to “blame the 
industry” for the present situation.  It is sometimes 
not appreciated that “industry” is not an all-
powerful monolithic single entity – certainly it is 
not in the insulation trade.  In this trade, most 
employers are small business men, with limited 
resources, employing few men. . . . Such employers 
have neither the expertise, nor funds, nor know-
ledge to have detected these health hazards. . .4  

Thus, applying differing standards of liability to suppliers 
and manufacturers seemed fair and reasonable, a doctrine 
recognized and continued by the Ohio Legislature and 
Courts.

At the same time, even if suits were allowed against 
suppliers, in all likelihood – where the supplier had merely 
sold a product – liability was going to be “passed” up the 
distribution chain anyway to the manufacturer by means of 
a claim for indemnifi cation.5  In Anderson v. Olmsted Util. 
Equip., Inc., 60 Ohio St.3d 124, 131, 573 N.E.2d 626, 632-Equip., Inc., 60 Ohio St.3d 124, 131, 573 N.E.2d 626, 632-Equip., Inc.
33 (1991), the Ohio Supreme Court addressed this right to 
indemnity by entities further down the supply chain (those 
closer to the consumer) against those further up the supply 
chain, including the manufacturers of the product (and 
even manufacturers of components used in the “offending” 
completed product):
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Subsection (1) to Section 93 of the Restatement 
of the Law, Restitution (1937) 407-408, addresses 
indemnity in a chain of distribution case and 
provides:

“Where a person has supplied to another a chattel 
which because of the supplier’s negligence or other 
fault is dangerously defective for the use for which 
it is supplied and both have become liable in tort to 
a third person injured by such use, the supplier is 
under a duty to indemnify the other for expenditures 
properly made in discharge of the claim of the third 
person, if the other used or disposed of the chattel 
in reliance upon the supplier’s care and if, as 
between the two, such reliance was justifi able.”

Comment a to Subsection (1) provides that “[t]he 
supplier may have been a manufacturer or dealer” 
and that “[t]he claimant may be a manufacturer 
who incorporated the chattel in his own product * * 
*.” Id. at 408. Hence, we hold that a manufacturer Id. at 408. Hence, we hold that a manufacturer Id.
of a fi nished product who is required to pay for 
injuries sustained by a third party due to the 
defective condition of a component part integrated 
into the product may bring a cause of action against 
the manufacturer or supplier of that component 
part for indemnifi cation.

 (Footnotes omitted).

In Baggott v. Piper Aircraft Corp., 101 F.Supp.2d 556, 558 Baggott v. Piper Aircraft Corp., 101 F.Supp.2d 556, 558 Baggott v. Piper Aircraft Corp.
(S.D.Ohio 1999), the court went so far as to state: “No one 
has questioned the fundamental premise of the Plaintiff’s 
claim in this litigation that a manufacturer such as Piper 
must indemnify sellers of its products, such as Zoomaire 
and Skyways, for losses they suffer as a result of defects 
in the manufacturer’s products. Indeed, that fundamental Indeed, that fundamental 
proposition is unassailable.”proposition is unassailable.” (Emphasis added).

As a result, where claims have been or are brought 
against a supplier, they often are tendered up the chain 
to the manufacturer for defense and indemnifi cation. 
The acknowledgement of these relationships, and the 
consequent obligations and rights that go with them, 
are often incorporated into the distribution agreements 
between the manufacturer and supplier.  These distribution 
agreements will often impose express contractual duties 
on the manufacturers to obtain insurance and/or name the 

supplier as an additional insured on the manufacturer’s 
insurance policies and/or additionally mandate that 
the manufacturer defend any lawsuit and indemnify the 
supplier for any judgment imposed on the supplier based 
upon the vicarious liability of the manufacturer.  This allows 
greater control of the defense by a single entity and reduces 
the costs of the defense, where the manufacturer and the 
supplier would otherwise be litigating and asserting the 
same positions and arguments, such as the lack of a defect 
in the product, the lack of proximate causation between the 
putative defect and the harm and/or the lack of damages.6  
Assuming that the resources available to the manufacturer 
to pay any judgment are adequate, i.e the pockets are deep 
enough, suppliers are often voluntarily dismissed, with the 
Plaintiff proceeding solely against the manufacturer.

Ohio’s Supplier Statute: Codifi cation of Public Policy

In recognition of these realities, various legislatures, 
including Ohio’s, adopted “Supplier Statutes,” which codify 
the limited bases for imposing liability on mid or end-stream 
non-manufacturers.  In Ohio, the current Supplier Statute is 
R.C. 2307.78.  According to Crego v. Baldwin-Lima-Hamilton 
Corp., 1998 WL 80240 (2nd Dist.): “The 1987 passage Corp., 1998 WL 80240 (2nd Dist.): “The 1987 passage Corp.
of the Ohio Civil Justice Reform Act limited common-law 
strict product liability actions against suppliers to a form of 
vicarious liability in the absence of the manufacturer.” In 
other words, this statute largely serves as a shield for the 
suppliers/installers but, at times, can also serve as a sword 
for aggrieved consumers/plaintiffs. 

The Active Supplier Versus the Passive Supplier

Ohio’s Supplier Statute essentially restricts liability against 
suppliers to two general circumstances. The fi rst permits 
liability to be imposed directly upon a supplier for the 
supplier’s own active, culpable conduct. This conduct can 
take either of two forms set forth in R.C. 2307.78(A):  The 
fi rst is negligence. This, of course, involves traditional 
concepts of negligence including identifi cation of a duty, 
proof of a breach of that duty, and harm directly and 
proximately caused by that breach. It looks at what the 
supplier knew or should have known.  Accordingly, the focus 
is on the defendant, not the product.

The second active form of culpable conduct by a supplier 
which can give rise to direct liability is based upon a 
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representation made by the supplier in its own right,7   
as opposed to simply passing along any manufacturer-
provided representation.  

These type of claims place burdens of proof on a plaintiff to 
either establish all of the requisite elements of negligence 
against the particular supplier and/or demonstrate the 
issuance of an actual representation by the supplier. 
However, in many, if not most, transactions involving the 
sale of allegedly defective products, the supplier has done 
nothing more than sell the product. They will not have done 
anything to the product itself nor provided any separate 
representation with respect to the product. Indeed, they 
often simply placed the product on their store shelves, 
and there was no true interaction between the retailer and 
the consumer.  In this situation, the law does not impose 
strict liabilitystrict liability on the supplier for any harms arising out the 
product. In a sense, both the supplier and the consumer are 
ignorant of the harm that use of the product may portend.8  

Statutory Strict Supplier Liability – 
What Have they Stepped Into?

The Supplier Statute also allows the imposition of strict 
liability on a supplier, but under very specifi c circumstances 
only.9   In essence, the State of Ohio set a mid-ground 
permitting a supplier to be held liable in strict liability 
so as to provide a remedy to an aggrieved individual but 
only under particular circumstances – thus affording 
protections to mere suppliers/installers, where such a 
remedy might otherwise not be available. Such an approach 
was in keeping with the “Open Courts” provision of the 
Ohio Constitution.10  According to O’Reilly and Cody, Ohio 
Products Liability Manual: 

Subsection (B) of the Supplier Statute [addressing 
liability “as if” a manufacturer/”step-in-the-shoes” 
liability] provides that where the manufacturer 
is unavailable as a defendant, or when other 
circumstances make it fair to do so, the supplier will 
be subject to liability as a manufacturer. Supplier 
liability “as if” a manufacturer exists because, 
although suppliers are given some protection 
from products liability under the statute, the 
legislature determined that such protection would 
not be allowed to deprive a claimant of any relief 
whatsoever.

Ohio Products Liability Manual, 13.02, pp. 175-176.Ohio Products Liability Manual, 13.02, pp. 175-176.Ohio Products Liability Manual,

“Subsection B” of the Supplier Statute allows a supplier 
to be held vicariously liable in strict liability “as if it were 
the manufacturer of that product, if the manufacturer 
of that product is or would be subject to liability for 
compensatory damages based on a product liability claim 
under §§2307.71 to 2307.77 of the Revised Code and any 
of the following applies: ....” R.C. 2307.78(B). The statute 
then provides a series of eight elements or criteria, at least 
one of which must be met by a plaintiff in order to be able 
to impose strict liability on a non-manufacturing supplier of 
a product.  The burden is on the plaintiff to “show that one 
of the enumerated circumstances set forth in the provision 
[§2307.78(B)] was present.” Crego v. Baldwin-Lima-
Hamilton Corp., 1998 WL 80240 (2nd Dist.), *5. Hamilton Corp., 1998 WL 80240 (2nd Dist.), *5. Hamilton Corp.

Certain of these criteria essentially allow the imposition 
of strict liability on a supplier where the manufacturer is 
not available to provide compensation for those injured available to provide compensation for those injured available
by its products.11  Since the supplier has voluntarily 
chosen to enter into a commercial transaction with that 
particular manufacturer with a consequent ability to pass 
on liability to that manufacturer or obtain insurance if 
the manufacturer is not amenable to suit, it is deemed 
appropriate for the supplier to have to respond as if it were 
the manufacturer when the manufacturer is no longer 
truly available to pay for any of the harm its products have 
caused.  If a plaintiff meets its burden of proving one or 
more of the elements of R.C. 2307.78(B), the defense 
of the claim by the supplier defendant switches from 
defending the knowledge or conduct of the supplier itself, supplier itself, supplier
to having to defend the product or, in effect, standing in product or, in effect, standing in product
the shoes of the manufacturer.  The latter is generally a far 
more diffi cult defense potentially fraught with peril based 
upon the product, the absent manufacturer, and the history 
of both. 

Interestingly, a basic Westlaw search of “§2307.78” only 
yields 77 cases that reference this relationship, beginning 
in 1977 with the Ohio Supreme Court decision in Temple 
v. Wean United, Inc., 50 Ohio St.2d 317 (1977) to the v. Wean United, Inc., 50 Ohio St.2d 317 (1977) to the v. Wean United, Inc.
latest decision, Hawkins v. World Factory, Inc., 20012 WL Hawkins v. World Factory, Inc., 20012 WL Hawkins v. World Factory, Inc.
4713924 (5th Dist.). Even fewer refer to the “Section (B)” 
portion of the statute, let alone analyze it.

CONTINUED
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While Lonzrick in 1966 fi rst permitted (strict) liability Lonzrick in 1966 fi rst permitted (strict) liability Lonzrick
against a defendant not in privity with the plaintiff, it was 
not until Temple in Temple in Temple 1977 that the Ohio courts, for the fi rst 
time, permitted claims against a non-manufacturing seller/
supplier.  Specifi cally, Temple was the seminal case in the Temple was the seminal case in the Temple
State of Ohio in which for the fi rst time, the Ohio Supreme 
Court adopted and applied §402A of the Statement of Torts 
2nd to impose liability on a mere seller of products.  That 
decision in 1977 has been revisited in recent Court cases 
involving latent disease claims necessitating interpretation 
and appropriate application of R.C. 2307.78, years after 
the sale and exposure occurred, and years after Lonzrick, 
Temple, and the Supplier Statute had been decided or 
enacted.  

In short, questions eventually arose as to how Temple
(1977) was to be applied given the long-lived impact 
of some products, sold well prior to 1977, the harm for 
which might not appear for decades.   The Ohio Supreme 
Court conducted an extensive review of the history of the 
imposition of liability on non-manufacturing suppliers 
in DiCenzo v. A-Best Products Co., Inc., 120 Ohio St.3d DiCenzo v. A-Best Products Co., Inc., 120 Ohio St.3d DiCenzo v. A-Best Products Co., Inc.
149, 2008-Ohio-5327. In DiCenzo, the court analyzed the DiCenzo, the court analyzed the DiCenzo
potential retroactive application of the holding in Temple to Temple to Temple
mere suppliers i.e., liability of non-manufacturing suppliers 
for conduct (sales or installation of product, and exposures) 
occurring prior to the decision in Temple, but where the Temple, but where the Temple
injury manifested years afterward. See DiCenzo, ¶29-¶42. DiCenzo, ¶29-¶42. DiCenzo
DiCenzo, involving alleged liability arising out of asbestos DiCenzo, involving alleged liability arising out of asbestos DiCenzo
products, recognized the tortured and complex history of 
cases that sought to impose strict liability on manufacturers 
for defective products, and the greater diffi culty in imposing 
strict liability on suppliers of products who were more 
remote from the manufacturing and design process. In 
evaluating the history of strict liability in Ohio, the Supreme 
Court initially stated:

A primary “purpose of the strict liability doctrine 
is to induce manufacturers and suppliers to do 
everything possible to reduce the risk of injury and 
insure against what risk remains.”

DiCenzo, 120 Ohio St.3d, 149, ¶44.DiCenzo, 120 Ohio St.3d, 149, ¶44.DiCenzo

The Supreme Court in DiCenzo then recognized the DiCenzo then recognized the DiCenzo
importance of the relative time-frames of exposure and, 

many decades later, disease manifestation, and the 
relevant policy rationale involved:

“Products containing asbestos have not been 
manufactured or sold for approximately 30 years. 
The time for making these products safer has come 
and gone. Thus, retroactively applying Temple to Temple to Temple
non-manufacturing sellers of asbestos products will 
not promote the purpose of making those products 
safer.” DiCenzo, 120 Ohio St.3d, 149 ¶45.  DiCenzo, 120 Ohio St.3d, 149 ¶45.  DiCenzo

Ultimately, the Ohio Supreme Court rejected any 
retroactivity, refusing to allow a mere supplier to be held 
strictly liable for conduct (sales and exposure) preceding 
the 1977 Temple decision because:Temple decision because:Temple

“Imposing such a potential fi nancial burden on 
these nonmanufacturing suppliers years after the 
fact for an obligation that was not foreseeable fact for an obligation that was not foreseeable fact
at the time would result in a great inequitynequity”.  nequity”.  nequity
(Emphasis added).  DiCenzo at ¶47.  DiCenzo at ¶47.  DiCenzo

But, with DiCenzo extinguishing common law strict liability DiCenzo extinguishing common law strict liability DiCenzo
claims against a mere supplier for conduct occurring 
prior to Temple (1977), could there be another route – a Temple (1977), could there be another route – a Temple
statutory route – to imposing strict liability upon a supplier 
via R.C. 2307.78?  When the supplier is not liable in its 
own right for negligence, but the manufacturer is arguably 
not “available,” can strict liability still be imposed on the 
supplier by means of the Supplier Statute?  The application 
of the vicarious liability provisions of R.C. 2307.78(B) 
when the manufacturer was supposedly unavailable, was 
examined in Potts v. 3M Company, 2007 WL 764528 (8th Potts v. 3M Company, 2007 WL 764528 (8th Potts v. 3M Company
Dist.).

In Potts, also an asbestos case, the plaintiff attempted to Potts, also an asbestos case, the plaintiff attempted to Potts
assert strict liability claims against a non-manufacturing 
supplier/installer based upon one or both of the fi rst two 
elements or criteria of R.C. 2307.78, subsection (B)(1) 
dealing with lack of “judicial process” and subsection (B)(2) 
dealing with a manufacturer’s “insolvency.”  Both the trial 
court and the Ohio Eighth District Court of Appeals rejected 
the strict liability claims. The defendant supplier/installer in 
Potts argued that Ohio’s Supplier Statute, R.C. 2307.78, is 
a protective statute, as R.C. 2307.78 and its predecessor, 
former R.C. 2305.33, were enacted as part of a movement 
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to hold suppliers strictly liable only in “those limited 
instances in which justice truly requires it.”  Darling, Ohio 
Civil Justice Reform Act with Author’s Comment (1987), Civil Justice Reform Act with Author’s Comment (1987), Civil Justice Reform Act with Author’s Comment
p. 83.12    In other words, the defendant in Potts maintained 
that the substitute liability provisions of R.C. 2307.78(B) 
represent a narrow exception to the general rule imposed 
by R.C. 2307.78(A): “Though a supplier is generally subject 
to liability only for its own negligence . . . it is subject to 
[strict, vicarious] liability in the eight circumstances [set 
forth in the 1988 supplier statute]”.  Id. – Ftn. 10 (Darling).Id. – Ftn. 10 (Darling).Id.

Specifi cally, as to R.C. 2307.78(B)(1), dealing with a 
manufacturer’s lack of “judicial process” in Ohio as a 
grounds for imposing vicarious strict liability on a supplier, 
and while the plaintiff in Potts argued that the bankrupt Potts argued that the bankrupt Potts
manufacturers could not be served with Summons thus 
allegedly meeting the “lack of judicial process” test, the 
defendant undermined that argument by proving that the 
term “judicial process,” for purposes of that subsection of 
the  Supplier Statute, means “personal jurisdiction.”  The 
supplier defendant cited the Appellate Court in Evans v. 
Mellott Mfg. Co., 4th Dist. Jackson No. 98CA838, 2000 WL Mellott Mfg. Co., 4th Dist. Jackson No. 98CA838, 2000 WL Mellott Mfg. Co.
943805, *11:

R.C. 2307.78(B)(1) imposes this ‘substituted 
liability’ upon the supplier if the manufacturer is not 
subject to the jurisdiction of Ohio courts, while R.C. to the jurisdiction of Ohio courts, while R.C. to the jurisdiction
2307.78(B)(2) imposes liability upon the supplier if 
the manufacturer is insolvent. 

  
The Potts defendant also demonstrated that other Potts defendant also demonstrated that other Potts
authorities in Ohio had reached the same conclusion 
as Evans, citing Evans, citing Evans State Farm Fire & Cas. Co. v. Kupanoff 
Imports, Inc., 83 Ohio App. 3d 278, 614 N.E.2d 1072 (3rd Imports, Inc., 83 Ohio App. 3d 278, 614 N.E.2d 1072 (3rd Imports, Inc.
Dist. 1992) (interpreting judicial process as “personal 
jurisdiction)”; O’Reilly, James T., Ohio Products Liability 
Manual §13.05 (1992).  R.C. 2307.78(B)(1) applies solely 
in those situations in which there is no “[a]menability to 
personal jurisdiction” (Emphasis added); Darling, personal jurisdiction” (Emphasis added); Darling, personal jurisdiction” Ohio Civil 
Justice Reform Act With Author’s Comment, p. 83 (1987) Justice Reform Act With Author’s Comment, p. 83 (1987) Justice Reform Act With Author’s Comment,
(offering lack of personal jurisdiction as the personal jurisdiction as the personal jurisdiction sole example of 
a circumstance in which R.C. 2307.78(B)(1) might apply).  
  
The Potts supplier/installer defendant also undermined Potts supplier/installer defendant also undermined Potts
the plaintiff’s argument that bankruptcy equaled “lack of 
judicial process” because the 1988 Supplier Statute (R.C. 

2307.78(B)) had removed the word “bankruptcy” from the 
former statute, R.C. 2305.33.
  
Finally, the Potts defendant successfully argued that Potts defendant successfully argued that Potts
“Personal jurisdiction is unaffected by a party’s bankruptcy 
fi ling and the attendant automatic stay” because the 
automatic stay “merely suspends other court proceedings 
outside the bankruptcy” but “does not divest those courts 
of jurisdiction over the bankrupt.”  Tancredi v. ACandS, Inc., 
194 Misc.2d 214, 750 N.Y.S.2d 469 (2002) (construing 
N.Y. C.P.L.R. 1601); see also In re Hipp, Inc., 5 F.3d 109, Hipp, Inc., 5 F.3d 109, Hipp,
114 (5th Cir. 1993) (the “mere existence of the automatic 
stay does not destroy personal jurisdiction.”).
  
Ultimately, the Court of Appeals in Potts  held as follows:Potts  held as follows:Potts

The term “judicial process”, as it appears in R.C. 
2307.78(B)(1) is not readily defi ned by any provision 
of the Revised Code.  Accordingly, the trial court 
was correct in determining that its defi nition was 
ambiguous and needed further interpretation.  After 
conducting extensive research on the legislative 
intent behind the term and persuasive case law 
addressing the term from the Ohio Appellate Courts, 
the trial court determined that judicial process was 
akin to personal jurisdiction. . . 

*     *     *

Evans clearly provides that the term “judicial Evans clearly provides that the term “judicial Evans
process” is defi ned as personal jurisdiction; 
however, the trial court also consulted other case 
law with similarly persuasive defi nitions of the term.  
It is clear that the trial court went to great lengths 
to ensure that it properly defi ned “judicial process” 
and correctly concluded that the term . . . refers to 
personal jurisdiction. . . 

*     *     *

In addition, the trial court was also correct in its 
determination that bankruptcy did not prevent 
the Manufacturers from being subject to judicial 
process. . .

As to R.C. 2307.7(B)(2), allowing a non-manufacturing 
supplier to be sued in strict liability where a manufacturer 
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is deemed “insolvent,” once again, the defendant in Potts 
proved, notwithstanding arguments to the contrary by the 
plaintiff, that bankruptcy is not the equivalent of insolvency 
since there is nothing in the Bankruptcy Code that requires 
a debtor to plead that they are insolvent to reorganize.  See 
e.g., 11 U.S.C. 301 (voluntary petitions); Seals v. Sears, 
Roebuck and Co., 688 F. Supp. 1252, 1255 (E.D. Tenn. Roebuck and Co., 688 F. Supp. 1252, 1255 (E.D. Tenn. Roebuck and Co.
1988) (“The mere fi ling of a bankruptcy petition does 
not always mean that the bankrupt is insolvent, nor does 
the failure to fi le a bankruptcy petition mean that one is 
solvent”).13   The Appellate Court in Potts specifi cally held Potts specifi cally held Potts
that since the major insulation manufacturers such as 
Johns-Manville, Owens-Corning, etc. had bankruptcy Trusts 
which paid claimants, they were not insolvent.  Potts at ¶22.insolvent.  Potts at ¶22.insolvent.  Potts
  
Accordingly, the Eighth District Ohio Court of Appeals 
in Potts and the Ohio Supreme Court in Potts and the Ohio Supreme Court in Potts DiCenzo have DiCenzo have DiCenzo
taken seriously the philosophy that the Supplier Statute 
is indeed a protective statute meant more to shield non-
manufacturing suppliers, and have placed the onus on a 
plaintiff to clearly prove otherwise in order to assert a strict 
liability claim against a mere supplier.  That brings the 
analyses to two current cases where the battle continues.
  
In February, 2015, Judge Harry Hanna of the Cuyahoga 
County, Ohio Court of Common Pleas granted summary 
judgment to the same non-manufacturing supplier/installer 
as sued in Potts, again rejecting the statutory strict liability Potts, again rejecting the statutory strict liability Potts
claims, consistent with Potts. (The Judge also granted Potts. (The Judge also granted Potts
summary judgment in favor of the supplier defendant on 
the negligence claim).  Blandford v. The Edward R. Hart 
Company, Cuyahoga County, Case No. 818711.  That case Company, Cuyahoga County, Case No. 818711.  That case Company
is currently under appeal where plaintiffs are seeking, in 
effect, that the Court of Appeals revisit and reverse its prior 
decision in Potts as to either or both R.C. 2307.78(B)(1) Potts as to either or both R.C. 2307.78(B)(1) Potts
– “judicial process”, and/or (B)(2) – “insolvency.”  (Eighth 
Ohio District Court of Appeals, Case No. CA-15-103030).  
(The case is also on appeal as to whether the negligence 
claim against the supplier defendants should have been 
dismissed).14

  
Finally, in what appears to be the most recent ruling in Ohio 
in these type of non-manufacturing supplier liability issues 
are two rulings by the trial court in Blakely v. Goodyear 
Tire & Rubber Co., Summit County, Ohio Court of Common Tire & Rubber Co., Summit County, Ohio Court of Common Tire & Rubber Co.
Pleas, Case No. AC2014-07-3155 (the fi rst ruling on 
October 6, 2015 and the fi nal ruling, following a Motion 

for Clarifi cation, on November 5, 2015).  In that case, a 
defendant, as a non-manufacturing alleged supplier of 
certain asbestos-containing products which, like in Potts
and DiCenzo, had been supplied and where the exposures DiCenzo, had been supplied and where the exposures DiCenzo
occurred well before 1977, maintained that a failure-to-
warn claim against a non-manufacturing supplier, not in 
privity with the plaintiff, was fi rst recognized by the Ohio 
Supreme Court in Temple (1977); that the Ohio Supreme  Temple (1977); that the Ohio Supreme  Temple
Court has held that the standard for a failure-to-warn strict 
liability claim is the same as the standard for a negligent 
failure-to-warn claim, citing Crislip v. TCH Liquidating Co., 52 
Ohio St.3d 251 (1990); and, therefore, argued that DiCenzo 
applies to and undermines plaintiffs’ supplier liability 
claim regardless of how that plaintiff characterized it.  In 
other words, the supplier defendant argued that plaintiff’s 
supplier-liability claim was essentially a strict liability claim 
that plaintiff simply re-labeled as a “negligence” claim.  
The Trial Court agreed, thus dismissing any failure-to-warn 
negligencenegligence claims against a non-manufacturing supplier 
under the Supplier Statute, R.C. 2307.78(A).  The decision 
in Blakely is expected to be appealed.Blakely is expected to be appealed.Blakely

Conclusion

While the door is certainly not closed to suing non-
manufacturing suppliers/installers in Ohio, the foregoing 
has demonstrated that the Ohio Legislature and Ohio 
Courts have, thus far, understood and have taken seriously 
the need to protect non-manufacturing suppliers who did 
not design or manufacture any product and were essentially 
mere conduits in the distribution or installation chain.  But, 
the battle is continuing to play out in different courts in 
Ohio with the fi nal results still unknown, probably having to 
be ultimately decided by the Ohio Supreme Court.  However, 
the Supreme Court has arguably provided foreshadowing of 
that conclusion in its decision in DiCenzo, that holding non-DiCenzo, that holding non-DiCenzo
manufacturers liable “years after the fact . . . would result 
in a great inequity.”  DiCenzo at ¶47.  Whether that doctrine DiCenzo at ¶47.  Whether that doctrine DiCenzo
will indeed be upheld will probably take some additional 
years of litigation and appeals, as noted above.
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Endnotes
1  As of 2007, litigation had forced over 80 employers into bankruptcy 

“including nearly all major manufacturers of asbestos-containing  of asbestos-containing 
products.”  American Academy of Actuaries’ Mass Tort’s Subcommittee, products.”  American Academy of Actuaries’ Mass Tort’s Subcommittee, products.
Overview of Asbestos Claims and Trends (Aug. 2007), http://www.
actuary.org/pdf/casualty/asbestos_aug07.pdf; Almost 100 companies actuary.org/pdf/casualty/asbestos_aug07.pdf; Almost 100 companies actuary.org/pdf/casualty/asbestos_aug07.pdf;
have now fi led for bankruptcy as a result of asbestos-related liabilities.  
See Dixon, McGovern, and Coombe, Asbestos Bankruptcy Trusts:  An 
Overview of Trust Structure and Activity with Detailed Reports on the 
Largest Trusts, RAND Corporation (2010).Largest Trusts, RAND Corporation (2010).Largest Trusts,

2   One well-known plaintiff’s attorney described the asbestos litigation 
as an “endless search for a solvent bystander”.  Medical Monitoring 
and Asbestos Litigation – A Discussion with Richard Scruggs and Victor 
Schwartz, 17:3 Mealey’s Litig. Rep.: Asbestos 5 (Mar. 1, 2002).Schwartz, 17:3 Mealey’s Litig. Rep.: Asbestos 5 (Mar. 1, 2002).Schwartz,

3 Dr. Selikoff’s studies in the mid-1960’s on asbestos disease in 
insulators is generally acknowledged as the catalyst for understanding or 
documenting the relationship between exposures to friable, amphibole 
asbestos in thermal insulation products to disease, and ultimately 
leading to the banning of such products in the following  decade. 40 CFR 
Part 61, subpart M, §61.148 (1975).

4  Testimony of Dr. Irving Selikoff, Hearings, Select Subcommittee on Labor, 
Second Session, March 7, 1968, p. 353, para. 3.

5 “The Supreme Court of Ohio has acknowledged that indemnifi cation 
“arises from contract, express or implied, and is the right of a person, 
who has been compelled to pay what another should have paid, to 
require complete reimbursement.” Travelers Indemnity Co. v. Trowbridge
(1975), 41 Ohio St.2d 11, paragraph two of the syllabus; see, also, 
Anderson v. Olmsted Utility Equip., Inc. (1991), 60 Ohio St.3d 124, 131.”  Anderson v. Olmsted Utility Equip., Inc. (1991), 60 Ohio St.3d 124, 131.”  Anderson v. Olmsted Utility Equip., Inc.
Smith v. Bd. of Educ. of Wooster, 9th Dist. Wayne No. 2635, 1991 WL Smith v. Bd. of Educ. of Wooster, 9th Dist. Wayne No. 2635, 1991 WL Smith v. Bd. of Educ. of Wooster,
168588, *1 (Aug. 28, 1991).

6  “[B]lanket exposure of intermediate suppliers to strict liability causes 
unnecessary litigation and other transaction costs…” Darling, Ohio Civil 
Justice Reform Act, Banks-Baldwin (1987) p.81.Justice Reform Act, Banks-Baldwin (1987) p.81.Justice Reform Act

7  See e.g. Welch Sand & Gravel, Inc., v. O & K Trojan, Inc., 107 Ohio F.3d, Welch Sand & Gravel, Inc., v. O & K Trojan, Inc., 107 Ohio F.3d, Welch Sand & Gravel, Inc., v. O & K Trojan, Inc.
218 (1st. Dist. 1995) (in which the court evaluated the purported liability 
of a consignee as a supplier under the Ohio Products Liability Ac). In 
Welch, the court held that a consignee was a supplier. In reaching that Welch, the court held that a consignee was a supplier. In reaching that Welch,
holding, the court evaluated the ability to impose liability on a supplier 
for its own conduct under R.C. 2307.78(A), stating:

[T]he independent liability of a supplier is limited to two situations, 
both of which involve active supplier conduct causing or contributing 
to the claimant’s injury. The fi rst of these situations is supplier 
misrepresentation***. The other independent products liability 
exposure assigned by statute is for the supplier’s own negligence. Id 
at 228-229. (Emphasis added).

8  There are those who claim that regardless of the supplier’s lack of 
knowledge of a defect in the product, the supplier should nevertheless 
be held responsible under a strict liability regimen on the basis that the 
supplier receives a fi nancial benefi t from the sale of the product, and 
thus should be equally accountable when that product causes harm. 
Moreover, recognizing that the supplier benefi ts fi nancially from the 
sale of the product, the law has recognized that suppliers can obtain 
insurance to cover any liability that might arise out of their sale of a 
potentially defective product, even when that defect may be unknown to 
them. See e.g. DiCenzo v. A-Best Products Co., Inc., 120 Ohio St.3d 149, DiCenzo v. A-Best Products Co., Inc., 120 Ohio St.3d 149, DiCenzo v. A-Best Products Co., Inc.
208-Ohio-5327 (2008), Pfeifer, J., Dissenting (“Only this majority could 
conclude that the equities here lie with the entities that profi ted from 
the decades-long distribution of poisonous materials that demonstrably 
caused horrifi c damage to Ohio workers.”)

9  It should be recognized that the State of Ohio adopted the OPLA Act in 
1988. The OPLA involved a number of statutes providing for strict liability 
against various entities under specifi c circumstances for particular 
types of claims. After a variety of court decisions, see e.g. Carrel v. Allied 
Products Corporation, 78 Ohio St.3d 284, 677 N.E.2d 795, in which it Products Corporation, 78 Ohio St.3d 284, 677 N.E.2d 795, in which it Products Corporation,
was held that both common law strict liability in tort claims as well as 
statutory liability claims for product-related injuries could be pursued 
simultaneously, the OPLA was amended to establish that it served as 
the only source of liability arising out of any product-related injuries for 
claims in the State of Ohio, thus abrogating all common law product 
liability claims. See R.C. 2307.71(B) and Legislative Notes to R.C. 
2307.78.
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10 The open courts provision of the Ohio Constitution, Ohio Constitution, 
Article 1, Section 16, “Redress for Injury; Due Process,” states:

All courts shall be open, and every person, for an injury done him 
in his land, goods, person or reputation, shall have remedy by due 
course of law, and shall have justice administered without denial or 
delay. Suits may be brought against the state, in such courts and in 
such manner, as may be provided by law.”

11 Other supplier statute criteria for imposing liability on a supplier largely 
look to the commercial conduct of the supplier and/or its actual identity. 
For example, §2307.78(B)(3), (4), and (7) involve circumstances where 
there is a question as to the identity of the manufacturer as a separate 
entity from the supplier, and/or whether they are simply alter egos 
of each other and/or whether the supplier and manufacturer play a 
controlling role to some extent in the corporate/commercial life and 
activities of each other. 
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 §2307.78(B)(5) involves an amalgam of this identity issue as well as 
a conduct issue, under circumstances where the supplier creates or 
furnishes a manufacturer with the design or formulation involved in the 
product. Thus, under (B)(5) the supplier has played an active role in the 
design and manufacture of the product, thereby providing a foundation 
for imposing strict liability under a traditional view, i.e., those responsible 
for a dangerous design should be required to bear the cost for the harm 
engendered.  

 Finally, the last category, §2307.78(B)(8), involves a combination of 
conduct and identity, allowing strict liability to be imposed where the 
supplier “failed to respond timely and reasonably to a written request 
by or on behalf of the claimant to disclose to the claimant the name 
and address of the manufacturer of that product.” Ostensibly, if the 
manufacturer is known, then the information can be provided to the 
plaintiff and the plaintiff can pursue the claims directly against that 
manufacturer (unless the manufacturer is no longer available; then one 
of the other grounds of the Supplier Statute might presumably allow the 
imposition of strict liability on the supplier).

12 Professor Darling was the principal author of the 1987 Civil Justice 
Reform Act, and the principal commentator on the supplier liability 
statute (Id. – p. vii “About the Author”):  “[Professor Darling] drafted Id. – p. vii “About the Author”):  “[Professor Darling] drafted Id.
much of the new [1988 supplier liability] Act and has fi rsthand 
knowledge of the legislative intent behind its enactment”.  Id.

13 See also In re SGL Carbon Corp., 200 F.3d 154, 163 (3rd Cir. 1999) In re SGL Carbon Corp., 200 F.3d 154, 163 (3rd Cir. 1999) In re SGL Carbon Corp.
(noting that “[i]t is well established that a debtor need not be insolvent 
before fi ling for bankruptcy protection”); and In re Bible Speaks, 65 In re Bible Speaks, 65 In re Bible Speaks,
B.R. 415 (424 Bankr. Mass. 1986) (“Neither §109 nor  §301 governing 
voluntary cases contains a requirement that a debtor be insolvent in the 
equity or bankruptcy sense.”)

14 The briefi ng is complete in the Blandford case and, as this article goes to Blandford case and, as this article goes to Blandford
press, the parties are awaiting an oral argument date.
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