
 
 

For responsible development of  
North Dakota’s resources 

              
 
Troy Coons, Chairman    
Bob Grant, Treasurer 

Thomas Wheeler, Vice Chairman 
Galen Peterson,  Secretary 

6050 Old Highway 2 
Berthold, ND 58718 

www.nwlandowners.com 
 
 
April 25, 2016 
 
 
 
North Dakota Industrial Commission 
Department of Mineral Resources 
Oil and Gas Division 
600 E Boulevard Ave, Dept. 405 
Bismarck, ND 58505-0840 

Via hand delivery and email to  
Lynn Helms (lhelms@nd.gov) and  
Bruce Hicks (bhicks@nd.gov)  
 

 
 Re: Comments on Proposed Amendments to Administrative Rules 
  Pursuant to Notice Dated February 29, 2016 
 
To Oil and Gas Division: 
 
Thank you for the opportunity to comment on the proposed amendments and additions to the North 
Dakota Administrative Code (NDAC) Chapter 43-02-03 (Oil & Gas), Chapter 43-02-05 (Underground 
Injection Control), and Chapter 43-02-08 (Stripper Well Property Determination).  The Northwest 
Landowners Association commends the Oil and Gas Division on making a number of significant 
improvements in the administrative regulations, and is hopeful that stringent enforcement of these new 
regulations will help to address some of the numerous concerns raised by our association in recent 
years. 
 
The Northwest Landowners Association does, however, have concerns with several of the proposed 
rules, as well as with the lack of amendment to certain other rules, and these concerns will be set forth 
below by topic matter with specific reference to sections of the North Dakota Administrative Code 
where appropriate. 
 

I. The definition of “interested party” is illegal 
 
NDIC’s proposed definition of “interested party” is illegal because it would limit the parties that may 
participate in administrative hearings to a group that is narrower than the legislature has approved by 
statute. This violates the principle commonly known as separation of powers (e.g., the executive branch 
attempting to change laws passed by the legislature). 
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Specifically, the state’s Administrative Agencies Practices Act (“AAPA”), which governs the process 
used in administrative hearings, uses the terms “party” and “parties” extensively. While no further 
definition of these terms is provided in the statute, the Supreme Court has interpreted the definition of 
“party” in the AAPA to mean “real party in interest, as well as an adverse party.” Reliance Ins. Co. v. 
Pub. Serv. Comm'n, 250 N.W.2d 918, 926 (N.D. 1977). Importantly, the Supreme Court has defined 
“real party in interest” broadly to mean  
 

one who has a real, actual, material, or substantial interest in the subject matter of the 
action. As a general rule, a real party in interest is a person for whose immediate benefit 
an action is prosecuted and who will control the recovery therein. A person is not a real 
party in interest if he has only a nominal, formal, or technical interest in the action. 

 
Associated Gen. Contractors of N. Dakota v. Local No. 580 of Laborers Int'l Union of N. Am., 278 
N.W.2d 393, 397 (N.D. 1979) (internal quotations and citations omitted). 
 
Here, NDIC’s definition of “interested party” is significantly narrower than the Supreme Court’s 
definition of “real party in interest.” NDIC’s definition requires ownership of an interest in real 
property that is either directly at issue or adjacent to the property at issue. A “real party in interest,” on 
the other hand, is simply “one who has a real, actual, material, or substantial interest in the subject 
matter.” Associated Gen. Contractors of N. Dakota v. Local No. 580 of Laborers Int'l Union of N. Am., 
278 N.W.2d 393, 397 (N.D. 1979). 
 
The North Dakota Legislative Assembly has granted limited power to administrative agencies to 
promulgate rules.  See N.D.C.C. § 28-32-02; 28-32-01(11). However, it is implausible that this is 
sufficient to allow an agency to limit the parties to the action themselves, especially in light of the 
Supreme Court’s definition of “party” under the AAPA. Further, the legislature has specifically stated 
that “[the Industrial Commission] may act upon its own motion, or upon the petition of any interested 
person.” N.D.C.C. 38-08-11(4) (section entitled “Rules Covering Practice Before Commission”). This 
is a clear legislative mandate that the NDIC shall execute the law that it “act…upon the petition of any 
interested person.” It is not an invitation to redefine the phrase interested person in order to limit the 
rights of citizens to be involved in administrative processes. If NDIC wishes to exercise lawmaking 
authority by limiting the parties that may appear in hearings more narrowly than allowed by statute, it 
must have delegated lawmaking authority from the legislature to do so. Stutsman Cty. v. State 
Historical Soc. of N. Dakota, 371 N.W.2d 321, 327 (N.D. 1985) (“the true distinction between a 
delegable and non-delegable power [is] whether the power granted gives the authority to make a law or 
whether that power pertains only to the execution of a law which was enacted by the Legislature.”) 
Here, NDIC has no such authority. 
 
NDIC’s proposed definition of “interested party” also usurps authority of the courts by improperly 
limiting access to review of agency decisions to a narrower group of individuals than intended by the 
legislature. Pursuant to the Constitution of North Dakota, “All courts shall be open, and every man for 
any injury done him in his lands, goods, person or reputation shall have remedy by due process of 
law....”  N.D. Const. art. I, § 9.  More importantly, the Constitution also states “The district court shall 
have original jurisdiction of all causes, except as otherwise provided by law, and such appellate 
jurisdiction as may be provided by law or by rule of the supreme court.”  N.D. Const. art. VI, § 8 
(emphasis added). 
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The jurisdiction of the district court is defined by statute, and cannot be overridden by an 
administrative rule.  This is exactly what the NDIC is doing with its proposed definition of “interested 
party,” however. 
 
Under North Dakota law, “Any party to any proceeding heard by an administrative agency... may 
appeal from the order.”  N.D.C.C. § 28-32-42.  This statute reflects a legislative determination 
regarding appellate rights, but the concept of standing is a constitutional doctrine created by the courts.  
“In the context of an appeal for judicial review of an agency decision, standing is an aspect of the basic 
constitutional concept that confines the exercise of judicial power to actual cases and controversies.”  
Shark v. U.S. W. Commc'ns, Inc., 545 N.W.2d 194, 197 (N.D. 1996). 

The Supreme Court of North Dakota has stated:  “We believe that any person who is directly interested 
in the proceedings before an administrative agency who may be factually aggrieved by the decision of 
the agency, and who participates in the proceeding before such agency, is a ‘party’ to any proceedings 
for the purposes of taking an appeal from the decision.”  Application of Bank of Rhame, 231 N.W.2d 
801, 808 (N.D. 1975) (emphasis added).  The Court later stated that “Decisions by this court since 
Bank of Rhame have continued to employ its three-part analysis for who has standing to obtain judicial 
review of an agency decision: One who is factually aggrieved, directly interested, and participates.”  
Shark v. U.S. W. Commc'ns, Inc., 545 N.W.2d 194, 198 (N.D. 1996). 

By defining “interested party” as “an individual or number of individuals that have a property 
ownership or management interest in or adjacent to the subject matter,” the NDIC is limiting the ability 
of individuals not only to participate in certain agency proceedings, but also to appeal NDIC’s final 
determinations in such proceedings.  Specifically, N.D.A.C. § 43-02-03-88.1 relates to  

Applications to amend field rules to allow additional wells on existing spacing units, for 
pooling under North Dakota Century Code section 38-08-08, for a flaring exemption 
under North Dakota Century Code section 38-08-06.4 and section 43-02-03-60.2, for 
underground injection under chapter 43-02-05, for commingling in one well bore the 
fluids from two or more pools under section 43-02-03-42, for converting a mineral well 
to a freshwater well under section 43-02-03-35, and for establishing central tank 
batteries or central production facilities under section 43-02-03-48.1.... 

It is important to recognize that there may be situations where a person who would normally meet the 
constitutional standing requirements set forth by the Supreme Court of North Dakota would be 
prevented from participation in these hearings before the NDIC.  As a result of this, that individual 
would not have “participated” in the NDIC proceeding, and therefore would not have standing to 
appeal.   

A couple of examples help to illustrate the problem.   

1. An operator applies for a permit for underground injection.  Landowner lives a 
half a mile away, so her property is not the subject of this proceeding, and if 
there are other landowners between her and the project location, she is also not 
an adjacent landowner.  If the injection well is passing through an aquifer that 
landowner relies upon, however, she would normally have standing to object or 
at least participate to examine the evidence proffered in the proceeding.  Since 
she does not meet NDIC’s definition of an “interested party,” however, she 
would be unable to participate in the administrative proceeding, and therefore 
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would not meet the Supreme Court’s requirement for standing that she 
participate in the administrative proceeding such that she could take an appeal to 
the district court. 

2. An operator submits an application to establish a central tank battery on an 
existing spacing unit.  Landowner owns land nearby, but not adjacent to the land 
that makes up the spacing unit.  Again, Landowner is unable to participate under 
the NDIC rule, and therefore unable to take an appeal from the decision.  
Landowner could be a quarter (1/4) mile away from the tank battery, and would 
normally have standing to object to the tank battery (for example, if the tank 
battery would require numerous pipelines across his property) or might have 
standing to support the tank battery (for example, if the tank battery would 
significantly reduce truck traffic on local roads), but could not appeal under the 
rule because he would not be able to participate in the administrative proceeding. 

The end result is that the NDIC’s definition of “interested party” violates the separation of powers 
principle.  The NDIC is an executive agency, and it cannot trump the Legislative Assembly’s decision 
on who can appeal from an administrative agency, nor can it trump the Judiciary’s standing doctrine 
regarding justiciability. 
 
To paraphrase, the NDIC’s definition of “interested party” is unconstitutional because it conflicts with 
the provisions in the Administrative Agencies Practice Act passed by the Legislature which determines 
who can appeal from administrative decisions, and it also conflicts with the ND Supreme Court’s 
decisions on who has standing to appeal from a decision of an administrative agency. 
 
The North Dakota Supreme Court has stated that it does not “look favorably” upon an agency 
“challenging the standing of those seeking a review of its decision.” Reliance Ins. Co. v. Pub. Serv. 
Comm'n, 250 N.W.2d 918, 923 (N.D. 1977). While the Reliance case specifically dealt with an 
administrative agency arguing in court that a party should not be able to seek review of the agency’s 
decision, the same principle applies to an agency trying to limit judicial review of its decisions by 
administrative rule with even greater force. 
 

II. The definition of “saltwater handling facility” is vague and overly broad 
 
The new definition includes not only containers such as pits, tanks, or pools, but now covers any “site.”  
The word site is incredibly broad, and is synonymous with “place.”  Therefore, read literally, the 
definition covers any place “used for the handling, storage, disposal of deleterious substances obtained, 
or used, in connection with oil and gas exploration and development.”   
 
This definition is also facially illegal.  N.D.C.C. ch. 23-29 governs special waste landfills, and 
“‘Special waste’ means solid waste that is not a hazardous waste regulated under chapter 23-20.3 and 
includes waste generated from energy conversion facilities; waste from crude oil and natural gas 
exploration and production....”  N.D.C.C. § 23-29-03(16).  These facilities are regulated by the North 
Dakota Department of Health.  N.D.C.C. § 23-29-03(2).   
 
The definition proposed by NDIC for “saltwater handling facility” is again a violation of the separation 
of powers principle.  The NDIC cannot extend its jurisdiction through an administrative rule when the 
Legislative Assembly has conferred jurisdiction for certain oilfield waste facilities on the North Dakota 
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Department of Health. 
 
The definition is also concerning because of the potential impact on local governments.  The facilities 
regulated by the Health Department are also subject to approval by local zoning authorities.  The NDIC 
has intervened in a recent lawsuit to argue that a local zoning authority’s jurisdiction is preempted by 
NDIC jurisdiction.  To the extent that the NDIC is attempting to expand its jurisdiction, it will also 
likely lead to a decrease in local government jurisdiction based on the NDIC’s legal position regarding 
its own jurisdiction.  Northwest Landowners Association supports local control, and this support does 
not end with supporting state control over federal controls, but extends to local governments as well.   
 
Aside from the concerns expressed regarding the definition of saltwater handling facilities, other 
additions regarding regulation of such facilities are commendable and a vast improvement over existing 
regulations.  
 

III. Bond amounts for wells and underground gathering systems are inadequate 
 
The NDIC has an existing requirement of a $50,000 bond per well (N.D.A.C. § 43-02-03-15(1-2)) and 
is proposing a $50,000 bond per underground gathering pipeline, and allows a $100,000 blanket bond 
to cover numerous wells and numerous gathering pipelines.  Although there is a provision that limits 
the number of un-reclaimed wells and gathering pipelines allowed under a blanket bond, this does not 
prevent an operator from bonding many wells and gathering pipelines with a bond of $100,000.  As the 
recent downturn has shown, if an operator operating over 100 wells declares bankruptcy, it may not 
have the financial means to reclaim its wells or spill sites, and $100,000 is insufficient to ensure 
reclamation.   
 
Additionally, for most well site reclamations, $50,000 is likely insufficient.  Northwest Landowners 
Association requested information on reclamation costs from an environmental consulting firm, and 
was informed that the cost to reclaim a well or spill site can range from tens of thousands of dollars to 
millions of dollars.  While well sites may be easier to reclaim than spill sites, spills on well pads are 
frequent, and our consultant indicated that reclamation costs for well pads that have been contaminated 
are significantly higher.  Northwest Landowners Association suggests that bond amounts for well pads 
that have been contaminated (particularly by produced water) should be greater than $50,000.  
Northwest Landowners Association suggests that for well sites that two or more spills on site, the bond 
be increased to account for the additional costs to reclaim such as well site.  Additionally, the bond 
amounts for spill clean-up from pipeline spills (particularly of produced water), according to our 
consultant, are insufficient. 
 
The proposed addition to N.D.A.C. § 43-02-03-15 at subsection 8(a) refers to a bond for an 
“underground gathering pipeline system.”  This subsection also allows a blanket bond for numerous 
underground gathering pipeline systems.”  There are definitions for “crude oil or produced water 
underground gathering pipeline” and “underground gas gathering pipeline” in N.D.A.C. § 43-02-03-
29.1 and for “underground gathering pipeline” in N.D.C.C. § 38-08-02 (18), but there is no definition 
for “underground gathering pipeline system.”  The term “system” is vague and ambiguous.  More 
importantly, the term could be construed to cover an operator’s entire system of gathering pipelines in 
North Dakota.  Northwest Landowners Association suggests deleting the term “system” from N.D.A.C. 
§ 43-02-03-15.   
 
The proposed addition to N.D.A.C. § 43-02-03-15 at subsection 8(b) contains a significant discrepancy.  
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Subsection 8(b) indicates that the “blanket bond covering more than one underground gathering 
pipeline system shall be limited to no more than six of the following in aggregate....”  After listing the 
limiting facilities, the subsection states:  “If this aggregate of underground gathering pipeline systems is 
reached, the commission may refuse to accept additional pipeline systems on the bond....”  This 
subsection should be changed to read:  “If this aggregate of underground gathering pipeline systems is 
reached, the commission will refuse to accept additional pipeline systems on the bond....” 
 
The definitions for “crude oil or produced water underground gathering pipeline” and “underground 
gas gathering pipeline” in N.D.A.C. § 43-02-03-29.1 are also ambiguous as drafted.  The current 
definitions could apply to an entire gathering system.  The definition refers to transfer from a 
production facility for disposal, storage, or sale, or from a productions facility to a gas processing 
facility, for example.  Generally, numerous wells are connected to a single gathering system, and this 
definition could be construed to mean that the proposed $50,000 bond applies to an entire gathering 
system rather than a single pipeline.  Northwest Landowners Association suggests that the NDIC limit 
the applicability of any given $50,000 bond to a specific maximum length and diameter of pipeline. 
 
This is an important protection for landowners, especially in the current economic climate with 
operators becoming insolvent and some declaring bankruptcy.  While the industry has expressed 
concern over the cost of additional regulations, it was never an option for an operator to not fully 
reclaim a well site, and the size of the bond, particularly for blanket bonding, should not be a 
significant burden for solvent operators, and the requirement is most important for those operators with 
questionable solvency. 
 

IV. Diking requirements should take into account rainfall events 
 

The requirement to erect dikes around associated pipeline facilities at N.D.A.C. § 43-02-03-29.1(7) and 
saltwater handling facilities at N.D.A.C. § 43-02-03-53.3(5) require a dike “of sufficient dimension to 
contain the total capacity of the largest tank plus one day’s fluid throughput.”  Northwest Landowners 
Association suggests that this rule should also take into account rainfall events.  For example, rules 
promulgated by the North Dakota Department of Health with respect to waste management facilities 
are instructive.  For certain facilities, these rules require secondary containment systems to be 
“[d]esigned or operated to prevent run-on or infiltration of precipitation into the secondary containment 
system unless the collection system has sufficient excess capacity to contain run-on or infiltration. Such 
additional capacity must be sufficient to contain precipitation from a twenty-five-year, twenty-four-
hour rainfall event....”  N.D.A.C § 33-24-05-106.  Northwest Landowners Association suggests 
inclusion of this or similar language into the diking requirements of N.D.A.C. § 43-02-03-29.1(7) and 
N.D.A.C. § 43-02-03-53.3(5), as well as for perimeter berms as required by N.D.A.C. § 43-02-03-49, 
N.D.A.C. § 43-02-03-51.3(6) and N.D.A.C. § 43-02-03-53.3(6). 

Dikes and berms are also currently required to be constructed “of sufficiently impermeable materials.”  
This should be amended to require clay or a synthetic liners, or a material that is equally or more 
impermeable. 

Additionally, the rule should contain guidelines for disposing of water within the dike or perimeter 
berm that becomes mixed with contaminants on site from spilled produced water and hydrocarbons.  It 
would not be acceptable for an operator to pump this contaminated rainwater over the dike or berm, so 
guidelines for how an operator should deal with excess rainwater within the dike or berm containment 
should be developed.  Testing should be conducted with handheld EC meters or other economical 
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methods for quickly determining whether excess rainwater has been contaminated.   

Finally, Northwest Landowners Association would like to emphasize the importance of these dikes and 
berms.  According to a consultant with whom we discussed these standards, there have been numerous 
instances where companies have saved millions of dollars because a dike contained a spill that would 
have otherwise contaminated surrounding land.  It is doubtful that the overall cost of spills on North 
Dakota farmland is as great as these common sense diking requirements. 

V. Design and construction standards and third party inspections 
 
The addition of specific design and construction standards and third party inspection requirements at 
N.D.A.C. § 43-02-03-29.1 is a significant improvement to the NDIC rules and should be commended.  
The standards regarding pipelines resting on undisturbed native soil, and requiring at least six inches of 
clearance on each side of the pipe are preferable to standards such as “minimizing interference with 
agriculture” because they are objectively verifiable by a third party inspector.  It is suggested that the 
NDIC consider drafting greater specificity into these standards. 
 

VI. Site construction 
 
The revised topsoil depth contained in N.D.A.C. § 43-02-03-19 is commendable and more protective of 
precious topsoil.  Topsoil should be stripped to the depth of color change. The NDIC has also proposed 
the following:  ‘Operators shall file a sundry notice (form 4) detailing the work that was performed and 
a current site diagram, which identifies the stockpiled topsoil location and thickness.”  It is 
recommended that the NDIC add an additional requirement for the operator to also identify “steps 
taken to stabilize topsoil.” 
 

VII. Street addresses 
 
In a number of places, NDIC has removed language requiring street addresses for well sites and other 
facilities (See N.D.A.C. §§ 43-02-03-16, 43-02-03-17, 43-02-03-28, 43-02-03-51.1).  These addresses 
are crucial for emergency responders.  Obtaining a street address is a minimal burden to help our 
emergency responders get to these locations for emergencies.  The requirements for these addresses 
should not be removed, and should be required for saltwater handling facilities as well. 
 

VIII. Notification of spills 
 

N.D.A.C. § 43-02-03-30 requires notice of a fire, leak, spill, or blowout to be given to the surface 
owner “within a reasonable time.”  It is suggested that the following language be added to this 
sentence:  “If any such incident occurs or travels offsite of a facility, the persons, as named above, 
responsible for proper notification shall within a reasonable time, but in all cases within forty-eight (48) 
hours from the incident, also notify the surface owners upon whose land the incident occurred or 
traveled.” 
 

IX. Reclamation of surface 
 
The reference at N.D.A.C. § 43-02-03-34.1(1) to “a treating plant or facility” is ambiguous.  It is 
suggested that the reference be made directly to “saltwater handling facility” and to any other specific 
facilities to which the rule is intended to apply. 
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The NDIC standard for reclamation is significantly lacking, and the NDIC should take this opportunity 
to amend this section.  Currently, the NDIC requires a site to be “reclaimed as closely as practicable to 
original condition.”  It is common for pipeline easements and surface use agreements to include 
language requiring reclamation of cropland to pre-disturbance soil productivity measured by yields on 
adjacent undisturbed lands, and for pasture land, native prairie, and hay land, for the type and density 
of vegetation to be equal to that of adjacent undisturbed lands.  This standard is a simple recognition 
that the land should be restored to its pre-disturbed condition, and not “as close as reasonably 
practicable.”  The standard NDIC uses should match the standards regularly required by landowners in 
pipeline easement and surface use agreements. 
 
Additionally, testing should be done to ensure that all contaminants have been removed, that naturally 
occurring elements are returned to background levels, and that the soil is restored to its pre-
contaminated status.  Specifically, testing should be conducted to determine background levels for 
SAR, pH, electrical conductivity, the four major cations: sodium, calcium, magnesium, potassium, the 
four major anions: chloride, sulfate, carbonate, bi-carbonate; and also ammonia as N (nitrogen), nitrate 
and nitrite as N, exchangeable sodium percentage (ESP), calcium carbonate equivalent, cation 
exchange capacity, USDA texture (percent clay, sand, and silt), and organic matter percentage.   Testing 
should also be done with penetrometers to determine compaction within the topsoil in order to ensure 
this is returned to background levels.  Testing for petroleum constituent should also be performed, 
including total petroleum hydrocarbons (TPH) as gasoline and as diesel/fuel oil, and benzene, ethyl 
benzene, toluene, and xylenes, at a minimum. Spill sites should be returned to pre-contamination status 
based on testing for background levels in the aforementioned categories. 
 
N.D.A.C. § 43-02-03-34.1(1) also requires operators to “provide a copy of the proposed reclamation 
plan to the surface owner at least ten days prior to commencing the work unless waived by the surface 
owner.”  This does not provide the surface owner with an adequate opportunity to provide input on the 
plan.  The notice should be provided to the surface owner at the time the sundry notice (form 4) is filed 
with the director. 
 
The Northwest Landowners Association commends the Oil and Gas Division on making a number of 
significant improvements in the administrative regulations, and is hopeful that stringent enforcement of 
these new regulations will help to address some of the numerous concerns raised by our association in 
recent years. 
 

Sincerely, 
 

       Troy Coons 
Troy Coons, Chairman 
Northwest Landowners Association 


