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SBA News
Dear MSLaw Students, Faculty, Administration, and Alumni,
The Student Bar association (“SBA”) welcomes incoming students, and
welcomes back former students, to the 2014-2015 academic year. We
hope that it will be a productive year for all members of the MSLaw
community, and the SBA will be available to help you accomplish that goal. In addition to me,
Amy Mousseau as President, the other 2014-2015 officers are Vice President Charles Lucia,
Secretary Joann Dodge, and Treasurer Xintian Liu.
The SBA was created to represent the student body in different facets of life at MSLaw. We
are the student government with our own Constitution, Board of Governors (made up of SBA
officers and executors, who represent 1L, 2L, and 3L students, elected by their respective classes, who perform duties delegated to them by the board). We are the voice of the students with
the administration when there are issues that should be discussed with the faculty and staff.
This year it is our goal to get more students involved in SBA activities and to get the students more informed concerning SBA activities. We will have our meeting dates and events
posted on our bulletin board on the second floor and also on our Facebook page (MSL SBA).
We encourage students to come to our meetings and participate. We also encourage students to join and become a class representative. Last year we changed the Constitution to
make it easier to become a class representative: all you must do is get a form (available from
any officer or from the SBA bulletin board on the second floor) and solicit 30 signatures from
your peers. Then you can get voted in by the SBA officers. It is a great way to meet your fellow peers and get involved.
This year the SBA will be busy organizing social events for both students and faculty to
enjoy. The big events are all-school BBQs, the midnight breakfast during study weeks, the
Saint Ann’s Christmas charity drive, and the Law Day Gala dinner dance. We also participate
in traditional MSLaw events such as the annual student/faculty softball game and the annual
alumni golf tournament. One new endeavor we hope to organize is monthly meet-and-greets
for students to relax and mingle with fellow students.
We encourage you to stop by the SBA office, which is located in the library at the entry to
the quiet section. We will try to have at least one officer present a couple hours a day to answer
any questions or address concerns. The office hours will be posted on the bulletin board on the
second floor and also on the SBA Facebook page. You may also contact us by email
(mslsba@gmail.com). We look forward to hearing from you. Good luck this year!

Fall 2014

Yours truly,
Amy P. Mousseau
President 2014-2015
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BLSA News
Dear MSLaw Students, Faculty, Staff, and Alumni:
Your Black Law Student Association (BLSA) welcomes you to what we hope
to be a productive and successful year. For this 2014-2015 school year, in addition to myself, BLSA is being led by Jonathan Etesse, Vice President; Jennifer Orelus, Secretary;
Allison Britton, Treasurer; Andy Dejean, Historian; and Brenda Beckford, Community Service
Advisor. This is a committed board that is proud and eager to serve.
To the incoming class of 2017, first and foremost, congratulations. I share your excitement and
accomplishment; I remember not so long ago I was in your same position. I say accomplishment
because that is what it is. You are in law school, and now the real challenge begins. There will be
moments when you feel overwhelmed, overworked, tired, frustrated, and confused. You may even
question your decision to be here. I invite you to reach out to us when you get those feelings. My
board and I have been where you are, and for that reason we have first-hand knowledge of what
it takes to survive and be successful. We are a resource; do not be afraid to use us. There are
moments when you will feel pure joy and elation, and you will be reminded of why you are here—
that I can assure you.
We are the Black Law Students Association, but membership is open to all students enrolled at
MSLaw. Like MSLaw, we are a community that is big on inclusion. Diversity is a fundamental part
of our culture, and we encourage and invite everyone to join.
Our goals are ambitious for this year. First and foremost, we want to be available to our student population and have an open door policy. As in past years, we will sponsor some study sessions for first-year students. We would like to do a book and a clothing drive, the proceeds of which
will be contributed to organizations in the Merrimack Valley in need of these items. We would like
to build a strong partnership with the SBA. The SBA sponsors the annual GALA around May 1,
and this year BLSA would like to help sponsor that event. For Black History month in February,
we intend to have several guest speakers, who will share their experiences with our students and
interact with them. We want to be more involved in the community and hope to create a mentoring program for local high school students.
We encourage active participation and invite everyone to get involved. Everyone is welcome
to drop by our office located in the library, or email us at msl@nblsa.org. It is our sincerest hope
that this year at MSLaw is a tremendous one for all, and anything we can do to help, we will make
every effort. As you embark on your year, be mindful of this quote: “Of course there is no formula for success, except perhaps an unconditional acceptance of life and what it brings.” (Arthur
Rubenstein)
I am,
Everald Henry
BLSA President 2014-2015
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Michael Levin, Esq.

tional, inadvertent] help of
Enron, WorldCom, and Arthur
Andersen, we realized that the
companies who were buying
our training software would
also need consulting services to
make sure they were complying
with new laws and regulations
resulting in part from the corporate scandals.” Mike was one
of a few attorneys in the company asked to consult with clients
to help them realize they needed more than just some off-theshelf training. “They needed to
create an internal system of
processes and practices for mitigating compliance risk. I developed a web-based risk assessment tool and helped our client
companies develop custom
codes of conduct, policies and
training regimes.”
Mike decided to switch
from consulting on corporate
compliance matters to managing them in house, and he’s had
a number of roles with increasing responsibility. First, he
worked as Director of Ethics
and Business Conduct for BAE
Systems’ Electronic Solutions
division in Nashua, NH, which
specializes in the manufacture
of infrared surveillance systems
for the Department of Defense.
Less than a year after he began
working at BAE, he was recruited for a similar position at
Boeing (whose business needs
no explanation), so he relocat-

ed, with his wife Taya (Sarsten,
MSL ’96) and their two children
to Washington, DC. At Boeing,
he was Director of Ethics and
Business Conduct, overseeing a
team of seven ethics professionals in five international time
zones. He was responsible for
Boeing’s ethics and business
conduct program for the
employees that interact with
U.S. federal, state, and local
government officials and for all
Boeing employees outside the
U.S. In addition, Mike had
enterprise responsibility for the
conflict of interest practice,
acceptability of all business
courtesies, ethics due diligence
for mergers and acquisitions,
and the strategic external
engagement with industry and
trade associations. Mike recently accepted the role of Senior
Director of Compliance with
Freddie Mac, also in DC, where
he directs the entire ethics and
business practices activities of
the corporation. Mike’s work at
Boeing took him to China,
Korea, Japan, Brazil, Spain,
Italy, and India, and he hopes
that working for Freddie Mac
will keep him closer to home.
One of the most rewarding
parts of his job is assisting corporate employees who are facing a dilemma—getting a job
done versus getting it done in
accordance with legal and ethical constraints. Although his
continued on next page
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ichael Levin (’95) owes a
lot to Enron, WorldCom,
and Arthur Andersen. Not that
he ever worked for them, but
his career in corporate compliance took off when the scandals
involving these companies
made it clear that corporations
were not paying sufficient
attention to their internal ethical and legal conduct.
Mike started in this area in
2001, when he went to work for
Integrity Interactive, a start-up
company that created corporate
compliance training courses,
covering such subjects as
antitrust, insider trading, and
corporate codes of conduct.
This was an entirely new venture for Mike, who had practiced law in a small general
practice Beverly firm since his
graduation from MSLaw. He
was somewhat trepidatious
about leaving a secure law job
for a new company, in a new
area of work, still in its infancy.
But the company was looking
for lawyers to interact with corporate counsel and convince
them of the need for the product. “Back then, there really
were no Chief Ethics and
Compliance Officers in corporations—this was a few years
before several scandals created
demand,” Mike explained. “We
were successful building a
client base and, after a few
years and with the [uninten-

M

5

The Reformer

continued from previous page

positions are independent
from the legal department of
his corporate employer, most
observers would be hard
pressed to distinguish much of
what he does from the practice
of law.
“My role is three-fold: to
create an environment where
employees are comfortable
raising their hands with questions or concerns, to provide
sound guidance to those
employees who do ask for help
when they find themselves
with an ethical decision to
make, and to investigate allegations of wrongdoing or misconduct when employees have
taken questionable actions,” he
noted. “Creating the right culture requires persistent communication and building relationships with executives at
every level so that they become
the champions of the culture.
Culture building is challenging
but the reward comes over
time when the data shows a
reduction in allegations of
wrong-doing and an increase
in the number of requests for

guidance.”
He also enjoys having an
impact on his company’s senior
executive
leadership.
Through his position and
placement as a senior director,
he has regular contact with
corporate leaders and decision
makers, and he has the ability
to influence the course of conduct of senior executives,
ensuring the corporation’s
“ethical health.”
Raised
in
suburban
Cleveland, Ohio, Mike graduated from University of
Maryland and then worked for
a Cleveland judge who, after
Mike was waitlisted at a number of ABA-accredited schools,
learned about MSLaw while
visiting her son at Harvard
Law. The judge requested the
MSLaw application. Mike
credits MSLaw with opening
the doors through which he
has passed to establish an
exciting and rewarding career,
and for preparing him for the
real world. “I would put my
law school education up
against any other,” he says,
“and I have often worked with
attorneys who have graduated

from elite ABA-accredited
schools.”
Even though the employment picture for lawyers is not
exactly booming, he absolutely
recommends law as a career. “I
wasn’t sure what I wanted to
do with my law degree,” Mike
said. “But I wouldn’t be where
I am without it. There are
many opportunities in business for critical thinkers and a
law degree can open a lot of
doors.” Mike has authored or
co-authored several articles on
business ethics and compliance
for industry magazines and
on-line publications, and has
participated in numerous lectures, interviews, and webinars on the subject broadcast
throughout the U.S. and internationally.
Mike does not believe in
sitting still. He has continued
to push himself and counsels
others “to innovate, and find
new ways to provide value to
both your employer and yourself, to stay in the game, stay
interested and stay relevant.”
Mike, Taya, Ava, Lex, and their
dog
Fenway
reside
in
Bethesda, Maryland. n

Zoila Gomez, Esq.
n 1988, Zoila Gomez (‘05) was a scared 18-yearold immigrant whose father—like many parents who wish the best for their children—
pushed her to attend cosmetology school as he
had planned to open a beauty salon for her in
Lawrence. This October, she will be a recipient of
the Top Women of Law, an award bestowed on
54 women by Massachusetts Lawyers Weekly. As
she recently described in a keynote speech to
graduates of Lawrence High School, Zoila is

I

proof that achieving your
dream is possible even
when no one else believes
you can.
“When I was getting
my bachelor’s degree, my
father used to say, ‘If you had listened to me and
I had opened that beauty salon, you would be
Mrs. Zoila Gomez now,’” said Zoila. She ignored
his disappointment and continued her studies at
continued on next page
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Second-Language (ESL) classes. “There was no one trying to
inspire me to do more, no one
pushing me to do more, and at
the time I thought that this was
my only option,” Zoila
remarked. With “wonderful
teachers” and her own hard
work, Zoila was proficient in
English after one year at
Northern Essex Community
College (NECC). Faced again
with what she perceived to be
limited options, Zoila then
enrolled in Capilos Hair
Design Beauty School at her
father’s insistence. “Like any
daughter, I wanted to please
my father even though it was
not what I had planned,”
explained Zoila. She graduated
with a degree in cosmetology
but refused to obtain her
license out of the fear that it
might confine her to a life in a
salon. Instead, she took computer and business classes at a
learning center, thinking that
perhaps she would become a
secretary. But those did not satisfy her desire to learn and
grow, and she abandoned that
plan. In the meantime, she
married and became pregnant,
but her husband left her before
the baby was born. “Although
I found myself single with a
baby, that was the best thing
that could have happened to
me,” Zoila commented. “When
my son was six months old, I
decided that I was going to be
a lawyer. So I went back to
NECC and enrolled in the
paralegal studies program,
which included an option to
transfer to UMass-Lowell to
complete a bachelor’s degree.”
Today, Zoila has a successful immigration law practice in
Lawrence, where she helps
clients from all over New

England and even other states.
Highly appreciative of the
opportunities she has received,
Zoila gives back to each of her
schools in myriad ways. She
frequently provides internships and sometimes jobs for
MSLaw students interested in
that field. Zoila serves on the
UMass Board of Trustees,
appointed by Governor Deval
Patrick in 2011, and she is a
professor of immigration law
and policy at NECC. As if that
is not enough, Zoila is also the
board chair of the Youth
Development Organization, a
non-profit organization that
seeks to engage students in
after-school
programs
to
enhance their abilities to compete and have the confidence
to survive in the world outside
the walls of Lawrence, and a
co-host of the weekly radio
show “Al Son de la Manana,”
on WCEC AM Radio, Impacto
1490, on which she educates
the immigrant community on
their rights and responsibilities. And currently she is the
chair for the Dan Rivera for
Mayor of Lawrence campaign,
as Dan was her good friend
and classmate at Lawrence
High.
Zoila lives in Lawrence
with her two sons, Christopher
and Jean Carlos. To anyone
wondering what path to
choose, Zoila offers this advice:
“Dream big and dream high
because you can accomplish
anything you set your mind
to.” n
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the
University
of
Massachusetts-Lowell, where
she majored in political science. While there, she interned
for then-U.S. Representative
Marty Meehan. She so
impressed Meehan that he
offered her a job before she
even graduated. She spent
three years working as a congressional aide and immigrant
caseworker. It was then that
she realized exactly what kind
of law she wanted to practice.
“I found my real calling, which
was to work and advocate for
immigrants,” she said. With
her dream intact and the
affordable tuition of MSLaw to
make it feasible, Zoila resigned
her position and enrolled in
law school in the fall of 2003.
While most law students
are mired in deciphering the
Rule Against Perpetuities or
understanding secured transactions, law school was the
easy part of Zoila’s journey.
When she entered the country
before her senior year of high
school, she spoke little to no
English. Rather than make herself feel comfortable in
Lawrence’s Spanish-speaking
community, Zoila intentionally
refused to listen to music,
watch television, or read in
Spanish. “I decided that I needed to learn to speak English
quickly because having the
ability to communicate was
very
important,” she
explained. “So I immersed myself in the English language
and learned to speak it very
quickly.”
When she graduated from
Lawrence High School in 1989,
Zoila believed that her only
options were to attend a community college where she
could enroll in English-as-a-
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Alumni News
Richard Comenzo (’92) practices law in
Stoughton, where he concentrates on criminal law
and immigration matters. He reports “I have been
heavily involved in the medical marijuana issue
representing a range of clients, from those seeking
dispensary licenses to medical marijuana clinics
and individuals possessing or using medical marijuana who are charged with criminal activities
and probation surrenders.” He is also on the CPCS
private counsel panel . . . Matt Eliadi (‘10) moved
from private practice to be an account representative with Thomson Reuters (WESTLAW) covering
law firm accounts in Boston and Providence. He is
still a teaching assistant for Prof. Rudnick’s constitutional law class . . . Christine Brigham (‘13) has
joined the firm of Gelinas and Ward, LLP, in
Leominster as an associate attorney where she
practices in the areas of business law, commercial
real estate, estates, and estate planning. Christine
will also be coaching the Fitchburg State
University Moot Court team this fall . . . Jason
Ebacher (’05) works full time for the Essex County
Sheriff's Department where he is an assistant
superintendent/director of training and staff
development. He has a law practice in North
Andover (where he resides with his wife and two
sons) in which he focuses on estate planning and
construction law. Jason is also an adjunct professor at Mount Washington College and Endicott
College . . . Jacob Patterson (’13) reports that he
and Jason Shibilia (’13) are opening an office in
the Wilmington/Andover area, where they will
practice personal injury, creditors’ rights, and
commercial law . . . Mari McKeon (‘99) says that
after recovering from some health issues, she has
resumed her practice in Methuen where she concentrates on non-profit organization management
consulting, estate planning, and family law . . .
Danielle Thomason (’12) has her own practice in
Winchendon and Leominster, which she describes
as “up and growing.” She has a general practice,
handling family law, bankruptcy, personal injury,
and civil matters. Danielle volunteers as a mediator in Worcester Probate Court and recently assisted MSLaw Adjunct Professor Ann O’Connor
Downes with her mediation training course held
at MSLaw…Christine Bowman (‘07) received her
LLM in environmental law from the Vermont Law
School in May, summa cum laude . . . David Haynes
8

(‘06) has an office in Andover and is a member of
CPCS private counsel panel. He is still flying for
American Airlines when he is not practicing law.
He was one of 90 lawyers from throughout the
country selected to attend a two-week course conducted by the National Criminal Defense College
in June. Dave highly recommends attending the
classes, where experienced defense attorneys
teach the whys and wherefores of all phases of
criminal trials . . . Kim Guay (’13) passed the New
Hampshire bar and is an attorney at Family Legal
Services in Concord working with Jeffrey Runge
(’98). Her practice is mostly domestic relations
matters . . . Carmenelisa Perez-Kudzma (‘96) has
an office in Weston, where she has her own firm,
practicing bankruptcy law, custody and divorce,
and intellectual property cases, along with
appeals in state and federal courts. She is also a
member of the Bankruptcy Court Advisory
Counsel and is spending time teaching other practitioners how to handle Chapter 11 cases . . . Rosa
Angelica Colon (‘13) was named Ms. Wheelchair
Massachusetts in May. She finished second runner-up for the title of Ms. Wheelchair America in
August. Rosa is an assistant clerk magistrate in
West Roxbury District Court . . . Brian Knuttila
(‘94) is now living in Florida and is an associate
professor at Valencia College’s west campus,
teaching future police officers and TSA agents
criminal justice and criminal law . . . Dan Ryan
(‘10) has an office in Fitchburg, where he handles
mostly employment discrimination matters before
MCAD . . . Scott Hanley ('96) is a solo practitioner
with emphasis on consumer bankruptcy, employment, and residential real estate matters. “With
my sons launched, I have moved to Newburyport
to concentrate on bodysurfing but maintain a desk
in Andover for when there are no waves.” . . . John
Tatoian (’96) practices in Somers, CT, where he
handles business, consumer, collection, and intellectual property cases . . . James Walkner (‘11) has
a solo practice in Worcester. He has a general
practice, handling criminal business and employment matters. His wife Selena Walkner (’11) is a
compliance officer at MCAD dealing with housing
discrimination claims and is studying for her master’s degree in public administration . . . Peri
Kutchin (’13) is a founding partner in the firm of
Kutchin & Sheehan, LLC, in Wellesley, where she
continued on next page

office for Hallmark Health. He has opened a law
office in North Andover and a separate real estate
office in Salem (MA). His wife, Fatima Zaheer
(‘12) is Labor Counsel for the Commonwealth of
Massachusetts Human Resources DivisionWorkers' Compensation Litigation Unit. She represents Massachusetts Departments and
Agencies in Workers’ Compensation cases . . .
Veronica Ciccone (‘12) is still with the firm of
Consoli and Wilshusen, where she does elder
law, estate planning, and Medicaid planning as
well as some family law. She is also in the process
of getting her real estate broker’s license. Krista
Wilshusen (‘06) is one of the partners . . . Dave
Karasic (‘10) is a founder of Integral BioSystems
LLC, a pharmaceutical development firm in
Bedford (MA) that does R & D on a variety of
issues, particularly drug delivery systems. His
company has grown from two scientists in
September 2013 to nine this summer. Dave does
the company’s patent work and client contract
negotiations, putting his legal training to good
use . . . Maura (Officer) Dupray (‘00) got remarried this summer and is a staff attorney in the
Audit & Oversight Department (A & O) of CPCS.
A & O monitors private counsel and third-party
billings for services rendered to indigent defendants, audits vendors, and investigates attorneys
who are suspected of excessive or fraudulent
billing practices. Her supervisor is William Shay
(‘95), who she says is not only “the best boss
ever,” but also “one of the most intelligent attorneys she has ever met.” n

See How They Run
As has become commonplace each fall, several
MSLaw alumni are seeking political offices. The
most visible candidate is Barry Finegold (‘98),
who is running for State Treasurer in
Massachusetts. Currently a state senator in his
second term, Barry is one of three Democratic
candidates in a close race. . . Jason Grosky (‘06)
is running for Rockingham County Attorney in
New Hampshire (a seat known elsewhere as
District Attorney). Jason is one of four
Republican candidates in a five-way race. . .
Bob Whynott (‘05) seeks the office of State
Representative in Massachusetts as one of two
Republican canddiates challenging the
Democratic incumbent. . . Good luck to all candidates!
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practices family law, and participates in pro bono
work through the Senior Partners for Justice
Volunteer Lawyers Project and the Family Law
Project with the Women's Bar Association . . .
Jane Ceraso (’13) is practicing environmental law
and is Of Counsel to the Law Firm of Susan Crane
in Stow, where they emphasize hazardous waste
law and are planning to expand into water law
(Jane’s background) and land preservation matters. She has had several articles published in the
MBA Journal, and one in the June 9 issue of
Massachusetts Lawyers’ Weekly . . . Cathy Hall
(‘12) is in the legal department of Sun Life in
Wellesley Hills . . . Mike Bencal (’13) has opened
a practice in Salem (MA), where he offers legal
services in a variety of areas and is performing
pro bono work for Neighborhood Legal Services,
the Childrens’ Law Center, and the Political
Asylum Immigration Representation Project . . .
Anthony Melia (’10) is an assistant district attorney in Worcester. He joined that office right after
graduation, and, after being assigned to the
motor vehicle homicide unit, is now in Superior
Court, prosecuting drug crimes. He recently had
a case against Lance Sobelman (‘09), who practices law with his dad in Lynn. They do criminal
defense and automobile tort law. Lance is on the
Essex County public counsel list and has had a
number of high profile cases . . . Kristen Veitch
(’13) is the Senior Director of Projects at the
University of Massachusetts Medical School.
Among her current projects is one with the MA
Department of Health on a grant that will
improve health services for vulnerable populations throughout the state and another with the
federal office of Health and Human Services and
the University of Colorado to pilot a home medical care program. Kristen recently began building a house in Hudson and plans to move there
this fall . . . In June, Bob Mabardy (’14) was honored by Construction Industries of Massachusetts
at a dinner attended by 350 construction professionals. The award, presented for service and
contribution to the construction industry, has
been given only six times in the Association’s history and not in the past ten years . . . Ed Starr (‘06)
is the business manager/financial secretary of
IBEW Local 2321, and was recently appointed to
the Labor and Employment Section Council of
the Massachusetts Bar Association by the MBA
President . . . Jay Zaheer (‘12) completed two
years working on a project in General Counsel’s
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Another Top Ten Performance
assachusetts School of Law’s Trial Advocacy
team, the winners of second and third place
in the Northeast Region of the Thurgood Marshall
Trial Advocacy Competition, finished in the top
ten in the country at the 2014 National Finals in
Wisconsin after losing to National Champion
Florida State University Law School in the semifinal match. MSLaw’s team was outstanding
throughout the three days of highly competitive
matches that paired the top 18 teams in the country
to see which school had the country’s preeminent
Trial
Advocacy
Program. MSLaw
was only one of
two law schools
in the country
that qualified two
teams for the
National Finals
and the only
school in the
country that saw
both its teams
advance
to
Round III at the
National Finals,
defeating teams
from the various
regional winners of
the Trial Advocacy Competition.
The Northeast region is comprised of the 33
law schools in New England, New York and northern New Jersey. The three winners from the six
regions competed for the national championship,
held this year in Wisconsin. The other participating
regional winners included Harvard Law School,
Loyola University Law School, University of
Washington School of Law, Washington and Lee
University School of Law, University of Hawaii
School of Law, and the ultimate National
Champion Florida State University School of Law.
Team members participating at the National
Finals were Caryl M. Garcia, Hadler Charles,
Poonam Choythani, Calvin G. Carrasco, Jessica L.
Edwards, Allison Britton, Jason Herron, and
Jonathan Etesse. Associate Dean Michael L. Coyne,
Professor Daniel Harayda, Professor Darius
Greene, and Essex County Assistant District

M

10

Attorney Kimberly Gillespie coached MSLaw’s
Trial Advocacy team.
The National Finals involved federal drug conspiracy and weapons charges. The case had complex and technical evidentiary and constitutional
issues that the students addressed by arguing pretrial motions and then presenting the case to a jury.
The trials brought together the top advocates from
the top trial advocacy programs in the United
States to compete for the prestigious National
Championship. The trial judges applauded
MSLaw’s
teams
throughout the
competition for
their impressive
advocacy
and
high level of professionalism.
MSLaw
teams
prosecuted and
defended
the
cases
as
the
rounds
progressed.
In praising
the team’s performance, Dean
Coyne
said,
“Mastering the law
and the art of advocacy requires a deep commitment by students, faculty, and administration.
That our Advocacy Program could accomplish so
much both at the regional and national level this
year is a tribute to our students’ intelligence and
commitment to unparalleled excellence in law. For
our team to excel against the top advocacy programs in the United States makes us especially
proud. Their accomplishments over the last 10
years at various regional and national advocacy
competitions is impressive and a tribute to their
intelligence, work ethic and determination.”
In the last five years, MSLaw’s teams have won
the highly competitive Northeast Region of the
Thurgood Marshall Trial Advocacy Competition
three times including back-to-back championships
in 2011-2012 and 2012-2013 and sent eight teams to
the National Finals, finishing as high as third and
fourth place in the country, in that period. n

A Prosecutor’s Use of Inconsistent
Theories of Criminal Liability
and Due Process
By Michael Lonzana and Constance Rudnick, Esq.
he Massachusetts Supreme Judicial Court's
recent decision in Commonwealth v. Keo
addresses several questions regarding a prosecutor's role in a criminal proceeding.1 First, is it a
constitutional violation of due process to argue
inconsistent theories of criminal liability against
multiple defendants charged with the same
crime, but tried separately? Second, if a prosecutor does argue inconsistent theories, is the inconsistent portion of the prosecutor's argument at
the first trial admissible in the second trial as a
non-hearsay admission by a party opponent? In
Keo, the SJC held in the negative on both issues,
the second of which was accompanied by a
strong dissent. We examine federal and state
jurisprudence on these issues.
A jury could have found the following facts
concerning the incident: Sok and two others followed the victim outside of a restaurant they
were all in, and Sok questioned the victim as to
his gang affiliation. When the victim answered
that he was a “cuz,”2 the three men tried to
“jump” him by chasing him around his automobile. The victim ran back inside the restaurant
and a fight erupted. Keo had arrived in the
restaurant shortly prior to Sok's questioning of
the victim and was a participant in the restaurant
brawl. The restaurant owners broke up the fight
and asked all of the participants to leave.
The victim's girlfriend was the only witness
to what transpired next. Keo’s group followed
the victim and his girlfriend outside of the

T

restaurant to the victim's car. After Sok and the
victim exchanged words, the girlfriend heard a
loud “ring.” After checking to see if she had been
shot, the victim called up to her that he had been
shot. The other men fled.3
The trials were severed, and Sok was tried
first. In Sok's trial, the prosecutor stated in his
closing argument that Sok was the shooter. The
jury returned a verdict of murder in the second
degree against Sok on a joint venture theory of
criminal liability, leading the SJC to conclude on
appeal that the jury found Sok was not the shooter.4 However, that conviction was affirmed on
appeal.5
The victim's girlfriend testified at Sok's trial
that the shot was fired from a distance of
between 12 and 20 feet. At Keo's trial, the same
witness was not able to quantify the distance.
Forensic evidence pointed to a distance of no
more than four feet.6
Perhaps swayed by the jury's verdict in the
first case,7 the same prosecutor, in the second
case, argued that Kevin Keo was the shooter. The
jury returned a verdict of murder in the first
degree.8 Among Keo's multiple arguments on
appeal was that the prosecutor's use of conflicting theories in separate trials violated his constitutional right to due process, and that his constitutional right to competent counsel was violated
when defense counsel failed to seek admission of
the prosecutor's previous closing statement as an
admission by a party opponent.9 The SJC

6 Id. at 33-34.

2 Meaning a “crip.” Keo, 467 Mass. at 28.

7 Id. at 39.

3 Id. at 28-29.

8 Id. at 26.

4 467 Mass. at 39.

9 Id. at 27.
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affirmed the verdict,10 accompanied by a vigorous dissent authored by the new Chief Justice.11

Inconsistent Theories
In Keo, a majority of the SJC unequivocally held
that the prosecutor's conduct did not give rise to
a due process violation.12 The U.S. Supreme
Court has never expressly ruled on this issue;
however, other federal and state courts have,
with differing results.13 One thing is clear: such
conduct is by no means a per se violation.
Moreover, courts are far more likely to find a violation of a defendant's due process rights when a
prosecutor presents inconsistent theories that
result in the death penalty.14 In many cases, a
prosecutor's use of inconsistent theories results
in the establishment of an aggravating circumstance warranting the heightened punishment of
death, rather than establishing increased criminal
liability.15
In reaching its decision, the SJC cited numerous cases in which the issue had been addressed,
noting that in those cases in which a due process
violation was found, the inconsistency either (1)
went “‘at the core of the prosecutor's cases,’” (2)

10 Id.
11 Id. at 47.
12 Id. at 38. That a prosecutor's trial conduct can
constitute a due process violation under the
Fourteenth Amendment is well settled. The
United States Supreme Court first ruled that
prosecutorial misconduct constitutes state
action, and thus gives rise to due process protections under the Fourteenth Amendment in
Mooney v. Holohan, 294 U.S. 103 (1935). In that
case, the defendant argued his due process
rights were violated because the only evidence
supporting his murder conviction was perjured
testimony of which the prosecutor was aware.
The attorney general argued that the only
action that could be taken by one in his position
which would deprive a defendant of due
process is failure to give notice. The Court held
in the prisoner's favor stating, “[a]nd the action
of prosecuting officers on behalf of the state,
like that of administrative officers in the execution of its laws, may constitute state action
within the purview of the Fourteenth
Amendment.” Id. at 112-13.
13 State v. Poe, 284 Neb. 750, 761 (2012). See also

Bradshaw v. Stumpf, 545 U.S. 175, 190 (2005).
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involved manipulation of evidence;17 (3) was
made without explanation and concealed from
the trier of fact;18 or (4) was accomplished with
inconsistent and irreconcilable evidence or in bad
faith.19
The SJC also noted the myriad of cases,
including its own precedent, which confirmed a
prosecutor's right to argue apparently inconsistent theories in multiple trials of defendants
charged with the same crime. For example, in
Commonwealth v. Housen, the SJC affirmed a conviction under similar circumstances as those
raised in Keo, rejecting a due process challenge.20
The SJC held that, because the Commonwealth
had proceeded on a joint venture theory, and,
under Massachusetts law was not required to
prove who actually shot the victim, no constitutional violation resulted from the prosecutor's
arguing inconsistent theories in multiple trials
for the same crime.21 Of some consequence to the
majority's position was the holding in
Commonwealth v. Zanetti, decided shortly before
Keo's trial, which diminished the legal distinction between an aider and abettor and a principal.22 According to the majority, so long as the
theories are supported by “‘consistent underly-

“This court has never hinted, much less held,
that the Due Process Clause prevents a State
from prosecuting defendants based on inconsistent theories.” For a good treatment of the lack
of clarity in courts' rulings, see Anne Bowen
Poulin, Prosecutorial Inconsistency, Estoppel and
Due Process: Making the Prosecution Get its Story
Straight, 89 Cal. L. Rev. 1423 (2001).
14 Keo, 476 Mass. at 36 (quoting Poe, 284 Neb. at
765).
15 See Poe, 284 Neb. at 765 for a discussion of

these cases.
16 Keo, 476 Mass. at 36 (quoting Smith v. Groose,

205 F.3d 1045, 1052 (8th Cir. 2000)).
17 Id.
18 Id. (citing United Sates v. GAF Corp., 928 F.2d

1253, 1260 (2nd Cir. 1991)).
19 Id. at 37 (citing United States v. Paul, 217 F.3d
989, 998-999 (8th Cir. 2000); Nguyen v. Lindsey,
232 F.3d 1236, 1240 (9th Cir. 2000)).
20 458 Mass. 702 (2010).
21 Id. at 708-09; see also Keo, 467 Mass. at 37.
22 454 Mass 449, 450 (2009); see also Keo, 467

Mass. at 38.

ing facts’” without manipulation of the evidence,
there is no due process violation.23 In the trials of
both Sok and Keo, the prosecutor told each jury
(i) it did not have to decide who was the shooter;
(ii) the evidence was sufficient to find either was
the shooter, (iii) as to Sok, he was a joint venturer, and (iv) as to Keo, he “knowingly participated
in the commission of the crime” and “shared the
intent required for that crime.”24
Courts have found due process violations in
a few cases where crimes allegedly committed by
joint venturers were the subject of separate trials.25 One such case is Stumpf v. Houk.26 There, the
United States Supreme Court held the use of
inconsistent theories concerning who was the
shooter in a double homicide did not affect the
underlying convictions but might have an effect
on the sentence imposed.27 On remand, a panel of
the Sixth Circuit said, “To allow a prosecutor to
advance irreconcilable theories without adequate
explanation undermines confidence in the fairness and reliability of the trial and the punishment imposed and thus infringes upon the petitioner's right to due process.”28 That panel held
that the sentencing was infected by the prosecutor's approach, and Stumpf's due process rights
were violated.29 However, upon rehearing en
banc, the court vacated the judgment, holding
that the defendant's due process rights were not
violated.30 The court said:
The prosecution did not present a different
and incomplete set of facts in support of different theories of culpability for the same
crime . . . It did not offer different (and contradictory) testimony from the same witness . . .
without acknowledging the contradiction . . .
it did not omit evidence of . . . guilt or innocence from its presentation . . . All that the

23 Keo, 467 Mass. at 37 (quoting Sifrit v. State,
383 Md. 73, 106 (2004)).
24 Id. at 39 (quoting the prosecutor). Later in

25 See, e.g., Smith v. Groose, 205 F.3d 1045 (8th

The en banc court appears to hold that active
deception or malfeasance by the prosecutor (otherwise stated as “misleading and deceitful”) is
required in order to succeed on a due process
claim under these circumstances.32
But there is nothing foul about the prosecutor's conduct here . . . In each instance, opposing counsel responded to the State's argument by pointing out the inconsistency . . .
The mere fact that the State argued for different inferences in different cases does not
make either argument so unfair that it violates the Due Process Clause . . . In each of
those cases [where the prosecutor’s conduct
violated the Due Process Clause], the prosecutor did something to subvert the very foundation of the trial, something that kept the
factfinder from making a fully informed decision.33

In Smith v. Groose, Jon Smith, following his
conviction for double homicide, filed a writ of
habeas corpus claiming his conviction was a violation of due process.34 Smith was one of four
individuals who planned on burglarizing a
home. Their plans were foiled, however, when
they arrived at the house and found two other
men had beaten them to the act. Two victims
were killed in the commission of the burglary.
One of Smith's compatriots, Lytle, gave inconsistent statements concerning who had perpetrated

27 545 U.S. 175, 187 (2005).
28 653 F.3d at 437.
29 Id. at 439.
30 Stumpf v. Robinson, 722 F.3d 739, 739 (6th Cir.

2013).
31 Id. at 749.
32 Id.

Cir. 2000); In re Sakarias, 35 Cal. 4th 140 (2005).

33 Id. at 750.

26 653 F.3d 426 (6th Cir. 2011).

34 205 F.3d 1045 (8th Cir.).
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Keo, in addressing the admissibility in Keo's
trial of the prosecutor's closing in Sok's case as
evidence of the Commonwealth's inconsistent
positions, the SJC re-emphasized the impact of
Zanetti. Id. at 45.

prosecution did was to argue two different
inferences from the same, unquestionably
complete, evidentiary record. It left the
factfinder in Wesley's trial, and the factfinders
in Stumpf's post-sentencing proceedings to
find the facts. This, without more, does not
offend the Due Process Clause.31
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the killings. First, he said it was Michael
Cunningham (a member of the team who Smith
and his accomplices interrupted), and the victims
were already dead when the four arrived. Then he
said it was one of Smith's colleagues. At Smith's
trial, the prosecution introduced only the second
statement, which supported Smith's culpability on
a theory of felony murder/joint venture. After
Smith's conviction, the State tried Cunningham,
and, this time introduced only the first statement,
that Cunningham and his partners were responsible for the murders. The court found the course
pursued by the State in the two trials violated
Smith's due process rights. “The State's use of factually contradictory theories in this case constituted 'foul blows,'35 error that fatally infected Smith's
conviction . . . We hold . . . that the use of inherently factually contradictory theories violates the
principles of due process . . . To violate due
process, an inconsistency must exist at the core of
the prosecutor's cases against defendants for the
same crime.”36 Thus, the Eighth Circuit's ruling in
Smith is the only ruling to date holding that the
mere use of inconsistent theories by a prosecutor
as to core issues, without more, violates a defendant's due process rights.37
Courts in California have decided two cases
evaluating the degree to which inconsistent theories give rise to a due process violation. In the first
case, Thompson v. Calderon, a plurality of the Ninth

35 Id. at 1051 (referencing Berger v. United States,
295 U.S. 78, 88 (1935), “Although the prosecutor
must prosecute with earnestness and vigor and
‘may strike hard blows, he is not at liberty to
strike foul ones.’”)).
36 Id. at 1052.
37 Selectively introducing evidence to fit a prosecutorial theory, when other contradictory evidence is known by the prosecution to exist
arguably constitutes manipulation. However,
the case did not explain why the defense did
not attempt to introduce the witness’s other
statement as exculpatory evidence, assuming it
had been disclosed by the prosecution as Brady
material. Brady v. Maryland, 373 U.S. 83 (1963).
38 120 F.3d 1045, 1047 (8th Cir. 1997).
39 Judge Fletcher, writing for the plurality, con-

cluded the death sentence must be vacated,
mainly because of the inconsistent arguments
as to motive. Id. at 1055, 1059. Judge Fletcher
adopted substantially the same position as
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Circuit, sitting en banc, held that the use of inconsistent prosecutorial theories may give rise to a
due process violation.38 Interestingly, four of the
judges in that case expressed slightly differing
opinions on exactly what conduct of the prosecutor would violate due process.39 In Calderon, the
petitioner Thomas Thompson sought to vacate his
death sentence, which was based on the murder
and rape of the victim Ginger Flieschli. In this
case, the additional conviction for rape was an
aggravating circumstance warranting the death
penalty.40 At pre-trial hearings and the trials of
Thompson and his co-defendant, David Leitch,
the prosecutor made fundamentally inconsistent
arguments about which man killed, raped, and
had a motive to kill the victim.41 And the state presented conflicting and inconsistent evidence at the
various proceedings.
In re Sakarias represents another case where
inconsistent prosecutorial theories amounted to a
due process violation.42 At Sakarias's trial, the
court declined to rule on the issue saying it would
be properly heard pursuant to a habeas corpus
petition.43 When Sakarias did file his habeas petition, the Court stated, with respect to the constitutionality of the use of inconsistent arguments,
“that the People's use of irreconcilable theories of
guilt or culpability, unjustified by a good faith justification for the inconsistency, is fundamentally
unfair, for it necessarily creates the potential for—

Judge Clark did in his concurrence in Drake v.
Kemp, that is the “prosecutor's totally inconsistent theories of the same crime at [the defendants’] respective trials transgressed the
Fourteenth Amendment's requirement that a
criminal trial be fundamentally fair.” 762 F.2d
1449, 1470 (11th cir. 1985). Judge Tashima, in a
concurrence, preferred to remand the case for
fact finding as to which of the two versions was
the truth. Id. at 1063. Judge Kozinski, in a dissent, would have opted to remand the case for
whether the prosecutor knowingly presented
false information. Id. at 1071. Judge Kleinfeld,
also in a dissent, concluded that the prosecutor
had no way of knowing which version of events
was accurate, and therefore, his actions were
proper. Id. at 1074.
40 Id. at 1047.
41 Id. at 1050.
42 35 Cal. 4th 140, 145 (2005).
43 People v. Sakarias, 22 Cal. 4th 596, 635 (2000).

and, where prejudicial, actually achieves—a false
conviction or increased punishment on a false factual basis for one of the accuseds.”44 Again, the
Court was unwilling to invoke a per se rule. A
defendant's due process rights will only be called
into question when certain conditions, in addition
to arguing inconsistent theories, are met.
The First Circuit recently considered the same
issue, however, reaching a contrary result from
the above cases.45 Following the SJC's affirmance
of his conviction,46 Corinthian Housen brought a
petition for habeas corpus in federal court challenging his conviction on sufficiency of the evidence. Housen argued that the evidence supported the theory that three, not two, men were in a
room with the victim. In pursuit of his contention,
Housen argued, inter alia, that the fact that the SJC
found, on direct appeal of the conviction of
Cannon, Housen's co-defendant, that the evidence
was insufficient to warrant a conclusion that
Cannon was the shooter supported his position.47
The SJC rested its finding in part on the likelihood
that the three men may have been in the apartment at the time of the murder.48 Rejecting
Housen's argument, the First Circuit said sufficiency of the evidence is decided by evidence
introduced in that case, not in some other, and
ample evidence to sustain guilt was presented in
Housen's trial. In addressing the due process issue
directly, the First Circuit, citing Bradshaw v.
Stumpf, noted that the Supreme Court had rejected a claim that inconsistent prosecutorial theories
violated due process in that case, “and the Court
reserved the hybrid question of ‘whether the prosecutor's actions amounted to a due process viola-

44 35 Cal. 4th at 159-160.

tion, or whether any such violation would have
been prejudicial.’” Thus, restricted by the scope of
review governing habeas corpus petitions (convictions must be “contrary to, or an unreasonable
application of, clearly established Federal law as
determined by the Supreme Court”),49 the First
Circuit was constrained to reject Housen's claim.
It also flatly rejected the claim that the prosecutor
had manipulated the evidence in Housen's case.
Noting the lack of guidance from the Supreme
Court, the panel concluded that whether the use
of inconsistent theories violates due process is
essentially a state law issue.50

Judicial Estoppel
Many defendants couch the same argument using
the doctrine of judicial estoppel, which “prohibits
a party from taking inconsistent positions in the
same or related litigation.”51 However, the
Supreme Court has consistently held that a criminal defendant bears an extraordinary burden to
succeed on a judicial estoppel claim against the
government.52 Some courts have gone further,
and stated (in dicta) that the doctrine is completely inapplicable against the government in a criminal case.53 The more accepted view is that the doctrine of judicial estoppel, in the context of federal
law, will only be invoked in extraordinary cases of
government misconduct,54 and is otherwise inapplicable in criminal cases.55
Massachusetts, however, does recognize the
doctrine of judicial estoppel as an equitable remedy in a criminal case. The determinative case in a
criminal context is Commonwealth v. DiBenedetto.56

52 United States v. Morse, 613 F.3d 787, 792 (8th

45 Housen v. Gelb, 744 F.3d 221, 223 (1st Cir.

Cir. 2010).

2014).

53 Thompson v. Calderon, 120 F.3d 1045, 1070 (9th

46 Commonwealth v. Housen, 458 Mass. 702, 703

Cir. 1997) (Kozinski, J., dissenting), rev'd, 523
U.S. 538, 541 (1998).

(2010), cited in Keo, 476 Mass. at 37.
47 Housen v. Gelb, 744 F.3d at 226.

Commonwealth v. Cannon, 449 Mass. 462, 467-68
(2007).
49 28 U.S.C. § 2254(d)(1), quoted in Housen v.

Gelb, 744 F.3d at 227.
50 Id. at 228.
51 Wyldes v. Hundley, 69 F.3d 247, 251 n.5 (8th

Cir. 1995).

(E.D.N.Y. 2005).
55 Poulin, supra note 13, at 1451-52 nn.171-176;

Michael English, A Prosecutor's Use of
Inconsistent Factual Theories of a Crime in
Successive Trials: Zealous Advocacy or a Due
Process Violation?, 68 Fordham L. Rev. 525, 54647 (citing Nichols v. Scott, 69 F.3d 1255, 1270 (5th
Cir. 1995)).
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48 Commonwealth v. Housen, 458 Mass. at 707. See

54 United States v. Urso, 369 F. Supp. 2d 254, 264

56 458 Mass. 657 (2011).
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This was a first-degree murder case with multiple
stages of litigation. The prosecution made inconsistent arguments as to certain blood DNA evidence at different hearings, and the defendants
argued the Commonwealth was judicially
estopped from changing its position as to the probativeness of the evidence. In a subsequent
motion for a new trial, the prosecutor argued the
DNA evidence in question had little probative
value, whereas previously at trial, the same prosecutor argued the same evidence was a strong
inference of guilt. The SJC rejected the defendant's
argument saying the prosecutor's positions were
not directly inconsistent, but merely were, “permissive inference(s) drawn from inconclusive evidence.”57 The Court's analysis of the issue reflects
its position that judicial estoppel is an equitable
remedy to be invoked in a discretionary manner
by a court when a party is attempting to misuse
the judicial process by arguing facts that are
directly inconsistent (mutually exclusive) in different proceedings.58 Much like a due process violation, the remedy of judicial estoppel is appropriate to prevent active malfeasance or deception on
the part of one party against the other to prevent
an intolerable manipulation of the judicial system.59 In sum, both federal and state case law support the conclusion that any attempt to remedy
the use of inconsistent arguments is intended to
protect the integrity of the judicial process more
so than the individual litigants.

Admissibility of Inconsistent
Prosecutorial Statements

The Majority Position in Keo
The defendant in Keo argued that he was the vic-

57 Id. at 672.

1984)).

58 Id. at 671-672.

62 Id. at 42-43. The majority goes to great lengths to

59 Id. at 671.
60 Keo, 467 Mass. at 39-40 and cases cited.
61 Id. at 41-43. “We add that even under the Second
Circuit law, the evidence of the prior closing argument could only have been used if there had been a
judicial determination 'by a preponderance of the
evidence . . . that an innocent explanation for the
inconsistency d[id] not exist.’” Id. at 43 (quoting
United States v. McKeon, 738 F.2d 26, 33 (2nd Cir.
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tim of ineffective assistance of counsel when his
trial attorney failed to seek admission of the closing argument of the Sok trial as an admission by a
party opponent. After recognizing the existence of
some precedent favoring admissibility, the SJC
asked for further briefing on the issue.60 The
majority ultimately held that there was no error
for several reasons. First, because the basis for
Keo's argument was law developed by the Second
Circuit, and not Massachusetts, the majority could
not conclude that trial counsel's conduct was
legally ineffective. Second, these justices found
that because the prosecutorial theories were not
inconsistent, even applying the law of the Second
Circuit, the prosecutor's closing argument in Sok's
trial would not have been admissible in Keo's.61
The majority reasoned that the core evidence submitted at both trials was essentially the same as to
each defendant's liability for the victim's death,
albeit ambiguous as to who was the shooter.
Additionally, the majority stated that there was no
manipulation of or concealment of evidence.62
Finally, the majority concluded that even had failure to admit previous testimony been error by the
prosecutor, no prejudice would have resulted, as
the verdict and sentence would not have been
affected by who was the shooter.63 It was at this
point that the majority cited Zanetti, concluding
that the legal distinction between principal and
joint venture liability has been significantly
diminished since the decision in that case.64 It also
emphasized that Keo's counsel “vigorously”
argued Sok was the shooter.65 However, the
majority did conclude its opinion by cautioning
prosecutors trying future cases using inconsistent
theories that absent an “innocent explanation” or
new evidence, the Commonwealth would pursue

address the alleged “factual misstatements” and
deliberate ignoring of the evidence engaged in by the
dissent. Id. at 42 n.23, 44. The accusation does not go
unnoticed by the dissent. Id. at 54 n.6.
63 Id. at 45.
64 See supra note 22 and accompanying text.
65 Keo, 467 Mass. at 45.
66 Id. at 46.

such divergent paths “at its own peril.”66

The Dissent
The Keo case is notable not only for its holdings,
but for the arguably sharp way in which the
majority and dissent volley back and forth rebutting each other's allegations in a direct manner
rarely engaged in by the SJC.67 Although the dissent in Keo agrees with the majority that arguing
inconsistent theories did not violate the defendant's due process rights, the dissenting justices
disagree vigorously as to the admissibility of the
previous statements.68 The dissent concludes that
the fact finder is entitled to know that the prosecutor at one time believed the evidence pointed
to a different conclusion.69
The dissent opens this portion of its opinion
by criticizing the majority's treatment of
Commonwealth v. Arsenault, in which the SJC categorically held that a prosecutor's prior closing
arguments were not admissible in a subsequent
trial as an admission by the Commonwealth.70
Although the majority acknowledged in a footnote in Keo71 that, in light of subsequent precedent interpreting Proposed Mass. R. Evid.
801(d)(2)(D), Arsenault was “no longer sound
precedent,” the dissent contends those judges
were “effectively resurrecting the holding it just
buried.”72
The admissibility of a prosecutor's prior
statement should be considered under Fed. R.
Evid. 810(b)(2) (or corresponding state rules of
evidence) which substantively states that an
opposing party's statement offered against that
party is not hearsay, and is thus admissible.73 The
dissent notes ample state and federal precedent
in which statements of prosecutors fit the definition of a party opponent in criminal cases.74 In

United States v. Salerno, for example, the court
ruled that a prosecutor's inconsistent previous
closing statement was admissible in a subsequent
trial.75 In that case, the defendant was on trial for
mail fraud, which requires a finding of specific
intent. The prosecution's use of inconsistent theories as to the defendant's role as a “puppet on a
string” or “culpable bid rigger” in the scheme
cast doubt on the defendant's role and whether
he had the specific intent required for criminal
liability.76 The Salerno court held that the finder
of fact should have been aware of the government's inconsistent characterization of the defendant.77
The dissent further relies on Harris v. United
States,78 State v. Cardenas-Hernandez,79 and Hoover
v. State,80 in support of admitting a prosecutor's
prior statements in subsequent cases. Although
the dissenting justices acknowledge that not
every inconsistent statement will be admissible,
no “innocent explanation,” or newly discovered
evidence justified the significant change in
approaches taken by the Commonwealth in the
two trials considered here.81
Applying these principles to this case, it is
plain that the prosecutor's statements in closing argument at the Sok trial that Sok was the
shooter is an assertion of fact that is inconsistent with his statements in closing argument
at the Keo trial that Keo was the shooter. The
court contends that the prosecutor's statements are not inconsistent because, in both
trials, he argued that the defendant was
guilty regardless whether he was the shooter
or an aider or abettor, but any fair reading of
the prosecutor's closing arguments would
reveal that he made a forceful factual (and
inconsistent) assertion that the defendant on
trial was the shooter; he did not merely identify the evidence supporting the theory that

74 Id.

68 Id. at 49.

75 937 F.2d at 812.

69 Id. (citing United States v. Salerno, 937 F.2d 797 (2nd
Cir. 1991)). See infra nn. 74-76 and accompanying
text.

76 Keo, 467 Mass. at 51 (quoting Salerno, 927 F.2d at

70 361 Mass 287, 298 (1972).
71 Keo, 467 Mass. at 39 n.21.
72 Id. at 50.
73 Id. at 51.

810-12).
77 Id.
78 834 A.2d 106, 120 (D.C. 2003)
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67 See supra note 61.

79 219 Wis. 2d 516, 531 (1988).
80 552 So. 2d 834, 838, 840 (Miss. 1989).
81 Keo, 467 Mass. at 52.
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the defendant on trial was a shooter and the
theory that he was an aider and abettor.82

With respect to whether prejudice inured to
the defendant as a result of the error, not surprisingly, the dissent reaches the contrary conclusion
to that of the majority. The fact that there was sufficient evidence to convict the defendant, Justice
Gants says, does not mean that the defendant
was not prejudiced by the failure to admit the
prior prosecutorial statements. “The evidence
was sufficient to permit the jury to find that Keo
directed Sok to shoot the victim, but the weight of
the evidence of Keo's premeditation and intent to
kill was far weaker if Sok was the shooter rather
than Keo.”83

Conclusion
The majority in Keo essentially determined that
the facts supported a finding that the prosecution
proceeded, not on impermissibly inconsistent
theories, but on inconsistent factual inferences
derived from consistent evidence. Whereas the
dissent agreed, the entire Court concluded no
due process violation occurred. Given the
Commonwealth's approach to joint venture versus principal liability, as well as the overall
dearth of case law supporting a contrary holding,
it seems unlikely that a violation would be found
in the Commonwealth absent some egregious
government conduct, such as prosecutorial
manipulation of the evidence or judicial system.
On the other hand, the debate over admissibility of a prosecutor's prior statements in cir-

82 Id. at 53. The dissent takes this opportunity to chal-

lenge the majority's treatment of United States v.
Orena in a lengthy footnote, claiming that it has misread and misapplied the case in concluding that,
even under the law of the Second Circuit, the prior
statement would not have been admissible. Id. at 53
n.4. The inconsistencies in that case, the dissent
argues, were as to the accused's motivation, not theories about who was the shooter. Id. See contra United
States v. DeLoach, 34 F.3d 1001 (11th Cir. 1994), where
the defendant appealed multiple convictions of making false statements to federally insured lending
institutions to obtain loans. The court declined to
admit the prosecutor's statements from a previous
trial of a codefendant because they were not assertions of fact, nor inconsistent with the government's
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cumstances such as these continues. It is of some
import that Justice Gants, the author of the dissent, is now the Chief, and Justice Ireland, who
was in the majority, has retired. It is certainly
possible that the new Chief will be able to persuade a majority of justices to follow his lead in
subsequent cases. n
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current position. That court drew a dispositive distinction between a prosecutor's previous statements
that are assertions of fact, as opposed to statements
going to the credibility of a witness, which are not
admissible. Id. at 1005-6.
83 Id. at 55-56 (emphasis in original).

Post-Conviction DNA Testing: A
Primer Interview With Members of
the CPCS Innocence Program
Lisa Kavanaugh and Ira Gant answered MSLaw’s questions about recent SJC decisions, DNA
testing, and their program
This year, the SJC decided two important cases
construing the 2012 statute setting forth procedures for ordering post-conviction DNA testing,
Commonwealth v. Wade and Commonwealth v.
Donald. Can you explain what the Court held in
each of these cases?
Commonwealth v. Wade1 and Commonwealth v.
Donald2 are the first two appellate cases to consider the scope and legislative purpose of our state’s
relatively new post-conviction innocence law,
Chapter 278A,3 which went into effect in 2012.
Mr. Wade and Mr. Donald were each convicted
of violent crimes that occurred in the late 1990s.
Starting as early as 2002, each filed motions to
perform post-conviction DNA analysis of the
physical evidence that was collected in his
respective case; in each case, the post-conviction
request was denied on the ground that it failed to
meet the post-conviction discovery standard
under Rule 30 of the Massachusetts Rules of
Criminal Procedure (see infra). Following the
2012 passage of Chapter 278A, each filed a
renewed request for DNA analysis, relying on the
new law’s apparently more permissive standard
for securing post-conviction access and testing.
However, each motion met the same fate as prior
motions and was denied without a hearing.
Statutory Procedural Framework-Preliminary Issues

Commonwealth v. Wade
Wade and Donald each examine aspects of the
threshold burden of proof needed to satisfy step
one of this new procedure. In Wade, the defendant was convicted in 1997 of the 1993 death of an
elderly woman.8 In 2012, he sought DNA testing
of the semen and sperm collected from the victim’s body and clothing.9 At the original trial, a
serology expert testifying for the Commonwealth
opined that Mr. Wade could not be excluded as a

1 467 Mass. 496 (2014).

6 Id. § 6.

2 468 Mass. 37 (2014).

7 Id. § 7.

3 Mass. Gen. Laws ch. 278A, §§ 1-18 (2014).

8 467 Mass. at 498.

4 Id. § 3(b)(4).

9 Id. at 497.
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Before delving into the specific holdings of Wade

and Donald, it might be helpful to briefly describe
the Chapter 278A procedural framework for
obtaining testing. Unlike Rule 30—which
requires litigants to make a preliminary showing
that any post-conviction test results, if favorable,
would warrant a new trial—Chapter 278A focuses solely on the question of whether the requested analysis has the potential to yield information
that is material to the identity of the perpetrator of
the crime.4 The statute lays out a two-step procedure for making this determination. In step one,
the movant files an affidavit of factual innocence
accompanied by a motion addressing each of the
five preliminary requirements identified in
Section 3 of the statute.5 If these documents meet
the statutory requirements, the movant is entitled
to an evidentiary hearing, which is step two.6
There, the movant must establish by a preponderance of the evidence that each of the six criteria laid out in Section 7 of the statute are present.7

5 Id. § 3.
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possible contributor of the sperm and semen. He
also testified that serology testing revealed the
presence of an A antigen, a major blood group
(ABO) antigen which defines human blood type
A, that did not match either Wade or the victim
and must therefore have been deposited by a
third party.10 The Superior Court judge who
denied Mr. Wade’s Chapter 278A motion concluded that, in light of the above evidence suggesting that a third party was present at the crime
scene, even DNA testing that excluded Mr. Wade
as the source of biological material on the victim
was not sufficiently probative of the identity of
the perpetrator to satisfy the Chapter 278A materiality requirement.11 The SJC disagreed, holding
that Mr. Wade had not been tried on a joint venture theory and had no obligation under Chapter
278A to establish that the testing sought would
rebut all possible theories of guilt. Rather, his
burden was merely to establish that the testing
sought has the potential to result in evidence
material to the identity of the perpetrator.12 The
Court also emphasized that “[w]hether Wade is
likely to obtain such a result is not relevant to the
[Chapter 278A] analysis; what is relevant is that
DNA testing has the potential to produce a result
that is material to Wade's identification as the
perpetrator.”13
A second issue in Wade concerned the adequacy of Mr. Wade’s showing as to why DNA
testing was not performed prior to trial. In his
Chapter 278A motion, Mr. Wade alleged, as he
had in a prior unsuccessful Rule 30 motion, that
trial counsel was ineffective in failing to request
DNA testing of the semen and sperm prior to
trial.14 In reply, the Commonwealth contended
that the standard for determining whether trial
counsel was reasonably effective under the relevant portion of the new DNA statute is the same
as that for assessing a claim of ineffective assistance of counsel under Rule 30, and that Mr.
Wade was thus collaterally estopped from re-liti-

gating this issue.15 The SJC once again disagreed,
holding that “an interpretation of this phrase that
imports the standard of ineffective assistance of
counsel does not accord with the Legislature’s
intent of promoting access to DNA testing
regardless of the presence of overwhelming evidence of guilt in the underlying trial.”16 The
Court went on to state that “a determination that
the failure of Wade’s trial counsel to seek DNA
testing was a reasonable, strategic decision, and
not manifestly unreasonable, does not preclude a
determination that ‘a reasonably effective attorney’ would have done so.”17 Specifically,
although pre-trial DNA testing might have
involved a risk that the result would inculpate
Wade, “a reasonably effective attorney in these
circumstances might have chosen to incur [this
risk], particularly where there already was some
evidence of a third party’s involvement.”18
Commonwealth v. Donald
In Donald, the central question was “whether G.L.
c. 278A permits a moving party access to a more
advanced form of a particular scientific test, such
as DNA testing, where an older version of such a
test previously has been conducted.”19 At the
time of Donald’s trial on the 1997 charge of aggravated rape, the Commonwealth presented the
testimony of a DNA analyst who performed testing of biological material found in the victim’s
underwear that examined six independent DNA
regions or loci. The analyst concluded on the
basis of this testing that Mr. Donald was included as a potential contributor to the male DNA
retrieved from the victim’s underwear, and that
the probability that another random, unrelated
African-American male matched the DNA profile
was one in 7,800.20 Mr. Donald’s Chapter 278A
motion, as in his previous Rule 30 motions,
sought to analyze the evidence using a newer
form of DNA testing that examined a total of 13

10 Id. at 507 n.13.

Mass. 89, 96-97 (1974)).

11 Id. at 507.

16 Id. at 511.

12 Id. at 508.

17 Id.

13 Id. (emphasis added).

18 Id. at 510.

14 Id. at 510.

19 Donald, 468 Mass. at 43.

15 Id. at 511 (citing Commonwealth v. Saferian, 366

20 Id. at 46.
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loci. The Commonwealth opposed the motion,
arguing among other things that because the new
13-loci test is “merely a more refined version” of
the DNA testing previously performed, Mr.
Donald was not entitled to conduct further testing. The Court rejected this argument, concluding instead that where a movant seeks to perform
a newer form of analysis, s/he need only “provide information demonstrating that the requested analysis offers a material improvement over any
previously conducted analysis in accurately
identifying or excluding the party as the perpetrator of the crime.”21 “Whether a test offers a
material improvement in accuracy over a previous test will require a case-specific inquiry, both
because of the many ways in which testing may
be improved and because of differences in the
types of forensic testing and analyses, such as
DNA testing or fingerprint analysis, that a moving party may seek.”22
Applying this analysis, the Court found that
Mr. Donald’s motion included two pieces of
information, each of which independently was
sufficient to demonstrate that the requested
analysis offered a material improvement in accuracy over the previous testing.23 First, Donald
submitted an expert’s letter asserting that the
analysis sought by his motion was “statistically
more powerful” than the testing previously performed, and had resulted in many exonerations
in other cases.24 And second, Donald’s motion
described the testing technique of the kit he
sought to use, making clear that the new tests
examine a completely different set of DNA
regions than those examined in previous testing,
and that the analysis has the potential to produce
more discriminating test results, or put otherwise
to more definitively establish the source of the
biological material.25
A second issue in Donald (and the basis for
the SJC’s rejection of Mr. Donald’s request for a
hearing) concerned the showing needed to establish that the analysis sought had not yet been
developed at the time of his conviction. In this

regard, the Court found that Mr. Donald’s bare
assertion in his pleadings that the more advanced
testing he requested “had not yet been developed
at the time of conviction” was inadequate to satisfy his burden.26 The Court went on to offer several possible ways in which this threshold burden might be met with enough specificity to
require a hearing: (a) by “citi[ng] to existing case
law, a court order, or a scholarly article;” or (b) by
“attach[ing] a letter or affidavit from an expert in
the field in which the testing is sought, containing the information that the requested analysis
was not available at the time of conviction.”27
Although the Court affirmed the motion judge’s
order denying Mr. Donald’s request for testing, it
identified a roadmap for successful future litigation of this issue. It is fully expected that Mr.
Donald will re-file his request for testing in a
manner consistent with the Court’s recommendations.
The Evidentiary Hearing
Although neither Wade nor Donald explicitly
addressed the showing needed to prevail after an
evidentiary hearing under Chapter 278A, the
Court’s liberal reliance on the legislative history
and intent of the statute strongly suggests that
the Court will favor an expansive interpretation
of the law in this regard as well. Noting the
extraordinary procedural and logistical hurdles
faced by pre-Chapter 278A exonerees, the Court
acknowledged in Wade that—at least in the view
of the legislature—Rule 30 did not adequately
protect against the possibility that a wrongfully
convicted individual would languish in prison
without a meaningful and timely opportunity to
establish his innocence.28
The Court took similar pains in Donald to
acknowledge the legislature’s concern with
ensuring that movants have adequate access to
newer forms of DNA analysis as they become
available, noting the real world implications of
DNA advancements. The Court cited a study of

21 Id. at 44.

25 Id. at 45-46.

22 Id. at 44-45.

26 Id. at 48.

23 Id. at 45.

27 Id. at 47.

24 Id.

28 Wade, 467 Mass. at 504-05.
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the first 194 DNA exonerations that identified
several individuals who were implicated prior to
trial using DQAlpha testing (the test utilized in
Donald) and later excluded by means of more discriminating post-conviction DNA testing.29
Finally, the Court summarily rejected the
Commonwealth’s position that the strength of
the other non-DNA evidence should be a factor
in determining whether testing was required,
thus adopting a view that applies with equal
force to litigants at the evidentiary hearing stage
of Chapter 278A.30 For all of these reasons, there
is much reason to hope that the Court will continue to interpret the law with an eye toward eliminating unnecessary barriers to post-conviction
testing and will evaluate future claims through
the lens of past DNA exonerations.
Massachusetts was fairly late to the party,
becoming the 49th state to enact a statute governing the availability of post-conviction DNA
testing. Can you tell us a little about the history
of this issue in the Commonwealth that eventually led up to the enactment of Mass. Gen. Laws
ch. 278A?
Massachusetts was indeed quite late to join the
nationwide movement in establishing a standalone statute designed to ensure post-conviction
access to and forensic testing of evidence by
defendants who claim factual innocence. Some of
this delay may have been due to a misguided
belief that the discovery and funding provisions
of Rule 30 were adequate to protect against the
possibility of wrongful convictions. Whatever the
cause of the delay, it is undeniable that although
bills providing post-conviction forensic testing
had been filed in the Massachusetts legislature in
nearly every session since the publication of the
1999 Report of the U.S. Attorney General’s
National Commission on the Future of DNA

Can you explain briefly the state of DNA testing
today, and how it differs from testing available
in the 1990s or early 2000s?
Simply stated, today’s DNA tests are more accurate at predicting whether an individual can be
included or excluded as having contributed the
DNA sample. As John Butler explains in his comprehensive book, Forensic DNA Typing, methods
of DNA typing historically fell into two broad
categories, restriction fragment length polymorphism (RFLP)-based methods and polymerase
chain reaction (PCR)-based methods. The RFLP
method, developed in the mid-1980s, examined
six loci or independent DNA regions and offered
a high power of discrimination, meaning that it
was fairly accurate in identifying the source of
biological material.33 However, it took weeks to
obtain results and required relatively large quantities of biological material, making it less useful
in testing degraded or small samples. PCR-based

29 Donald, 468 Mass. at 46 n.13.

32 Boston Bar Association Task Force to Prevent

30 Id. at 41.

Wrongful Convictions, Getting it Right: Improving the
Accuracy and Reliability of the Criminal Justice System in
Massachusetts (2009), available at http://
www.bostonbar.org/prs/reports/BBAGetting_It_Right_12-16-09.pdf.

31 U.S. Dep’t of Justice, National Commission on the

Future of DNA Evidence, Postconviction DNA
Testing: Recommendations for Handling Requests (1999),
available at https://www.ncjrs.gov/pdffiles1/nij/
177626.pdf.
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Evidence,31 it was not until the Boston Bar
Association Task Force to Prevent Wrongful
Convictions published its 2009 report, Getting it
Right: Improving the Accuracy and Reliability of the
Criminal Justice System in Massachusetts,32 that the
push to enact legislation gained any significant
traction. The bill that resulted from the Task
Force report, unlike past legislative initiatives,
endeavored to create a streamlined procedure
that was intended to be largely non-adversarial
and did not attach the outcome of testing to any
legal effect on the underlying conviction, thus
readily standing apart from the procedures
under Rule 30. As history now tells us, this was
evidently a critical factor that differentiated
Chapter 278A from unsuccessful past bills aimed
at the same important issues. Yet even then, it
would be several more years before Chapter
278A was finally signed into law in 2012.

33 John Butler, Forensic DNA Typing 4-5 (2d ed.
2005).

34 Id.
35 Id. at 98.
36 Donald, 468 Mass. at 46-47.

Impact of Scientific Improvements
It does bear noting that the above improvements
in the discriminating power of modern PCRbased testing kits have demonstrable, real world
implications for defendants seeking to establish
their innocence. As the Court noted in Donald, “a
study of the first 194 DNA exonerations in the
United States revealed that, in four out of five
cases in which DQA1 testing was performed
prior to conviction and the defendant was
included as a possible contributor to evidence
introduced at trial, the defendants were subsequently excluded by means of more discriminating post-conviction DNA testing.”37 In other
words, it is not merely an academic possibility
that an individual such as Mr. Donald—who was
identified through DQA1 and PM testing as a
possible contributor to the semen in the victim’s
underwear—could be excluded as the source of
that semen through more advanced DNA testing.
What should an attorney who is considering
pursuing DNA post-conviction relief on behalf of
a client consider in assessing whether the motion
will be successful, in order to properly advise the
client [in other words should the lawyer review
the record and assess whether the DNA evidence
had or will have a material effect on the finding
of guilt? And what about cases in which pleas
were entered?]?
In one sense, the Wade and Donald cases dramatically simplified the analysis of whether to pursue a motion seeking post-conviction testing.
After all, the Court’s opinions made clear that the
existence of other (non-DNA) evidence of guilt—
however seemingly compelling that evidence
may appear—does not and should not prevent a
movant from seeking to test evidence that is
potentially material to the identity of the perpetrator.
However, in both Wade and Donald, the
materiality of the biological evidence to the identity of the perpetrator was fairly clear cut. In each
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methods, which were developed in the 1990s and
have now replaced RFLP in forensic casework,
require far less time and far less biological material to achieve results, making these methods far
more useful in cases involving small or degraded
quantities of biological material. And while early
PCR-based tests (which examined three to six
loci) were not as discriminating as RFLP, modern
PCR-based tests (which examine 13-16 loci) have
now significantly surpassed the accuracy of
RFLP.34
The Donald and Wade trials (and the investigations that preceded them) occurred during a
transition period in DNA testing. PCR-based
testing was beginning to replace RFLP as the preferred method of DNA analysis in forensic casework, but had not yet achieved the level of accuracy now possible with modern DNA testing. By
1997, the FBI had defined what it called the “core
13 STR loci” test that examines genetic regions
known as “short tandem repeats,” or STR, is still
in use in the federal DNA database. However,
the testing kits that examined the core loci were
not commercially available and validated for
forensic casework until late 1999, after the Wade
and Donald trials.35 The SJC correctly noted that
today’s standard testing methods are more accurate and reliable than those in effect when Mr.
Donald was tried.36
With respect to the question of what constitutes a “material” advancement within the meaning of Chapter 278A, it does seem that the more
challenging cases will be those in which a defendant has already been implicated to a power of
one in multiple quadrillion by means of a test
that examines 13 or more STR loci, and/or those
in which such testing was available at the time of
trial but was not sought by trial counsel. While it
is not yet clear how those cases will be resolved,
it may well be that the availability of testing
under Chapter 278A will depend on developments in the scientific community’s interpretation of probabilities and population statistics,
rather than on a raw evaluation of the relative
discriminating power of the two testing methods.

37 Id. at 46 n.13 (citing Hampikian, West & Akselrod,
The Genetics of Innocence: Analysis of 194 DNA
Exonerations, Ann. Rev. Genomics & Hum. Genetics,
vol. 12, at 97, 107 (Sept. 2011)).
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case, the Commonwealth’s trial theory was that
the defendant acted alone in sexually assaulting
the female victim. In each case, biological material was detected at the time of trial, and that material was clearly left by a male. Finally, in each
case, the Commonwealth argued at trial that the
defendant could be included (through DNA or
serology testing) as a possible contributor to the
biological material. While nothing in the Court’s
decisions limits the analysis to the facts of these
cases, prosecutors may well seek to distinguish
future cases on this or other related grounds (e.g.,
where the defendant was tried as a joint venturer;
where the evidence sought to be tested is less
clearly attributable to a single perpetrator; or
where there was no evidence at trial suggesting
that the defendant could be forensically associated with crime scene evidence). It therefore would
be prudent for attorneys who are screening
potential Chapter 278A cases to keep in mind that
the more attenuated a piece of physical evidence
becomes from the identity of the perpetrator, the
more care must be given to articulating a theory
of materiality.
Also, Chapter 278A requires an affidavit of
innocence, but it also makes clear that a defendant is not barred from asserting innocence by
the fact that s/he confessed, made incriminating
statements, or pleaded guilty to the crime.38 The
statute’s explicit language, that “[t]he court shall
not find that the identity was not or could not
have been a material issue in the underlying case
because of the plea … [or] because the moving
party made, or is alleged to have made, an
incriminating statement,”39 further underscores
the legislature’s intent to give greater post-conviction access to defendants and to preclude the
Commonwealth from arguing that a confession
or guilty plea should be a bar to testing. In Wade,
the Court further clarified that the affidavit of
innocence need only state words to the effect of “I
am innocent of this crime” or “I did not do this
crime,” and that the defendant need not claim
innocence of all possible theories of guilt, only the
theory under which he was convicted.40
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What does one call that motion? What has to be
in that motion? Who will hear it? Does the client
have to aver in an affidavit that he is innocent?
Factually innocent? Did not commit the crime?
A Chapter 278A motion is generally entitled
something like “Motion for Access and Post-conviction Analysis” (or, in the case of a litigant seeking discovery in order to satisfy the preliminary
Section 3 burden, “Motion for Access and for
Discovery in Aid of Request for Post-conviction
Analysis”). Although what goes in a particular
motion is highly dependent on the facts of the
particular case, the general requirements for the
motion appear in Section 3 of the statute. In
essence, the motion must identify the evidence
and type of analysis being sought; must aver that
the analysis is admissible and has the potential to
yield evidence that is material to the identity of
the perpetrator; and must assert that testing was
not done for one of five enumerated reasons. The
motion must be accompanied by an affidavit
from the defendant averring that (s)he is factually innocent of the Massachusetts crime for which
(s)he was convicted.41
Should the attorney anticipate opposition from
the prosecutor at this stage, and if so, how should
the attorney address the opposition in order to
prevail at this preliminary stage?
It seems increasingly unlikely that most prosecutors will oppose an initial request for a hearing in
light of Wade and Donald. Moreover, at this early
juncture in the statute’s existence, trial courts
appear to be interpreting these decisions to
require a hearing in nearly every case. That said,
it behooves attorneys to file comprehensive
pleadings in support of any request for a hearing,
because this stage of the case provides an important opportunity to educate the motion judge and
prosecutor about any issues that may need to be
resolved at the Section 7 hearing. It is also a useful tool to secure agreement from the
Commonwealth since in many instances we have
found that thorough motions supported by

38 Mass. Gen. Laws ch. 278A, § 3(d).

40 Wade, 467 Mass. at 512-13.

39 Id.

41 Mass. Gen. Laws ch. 278A, § 3(b).

expert affidavits substantially reduce the scope of
disagreement between the parties. Our program
therefore advises attorneys to consult with an
expert prior to filing the initial request for a hearing and provides assistance in identifying appropriate experts and securing funding for this purpose.
If a prosecutor does oppose the filing of the
motion itself, the first step is to assess whether the
opposition is based on an actual deficiency in the
movant’s initial burden of proof, and if so,
whether seeking discovery under Section 3
would enable the litigant to address these deficiencies. In support of a request for discovery, the
attorney should emphasize that Chapter 278A
imposes a far lower bar for obtaining discovery
than Rule 30, and in particular does not require
movants to establish a prima facie case for relief
before obtaining discovery. The Wade decision
also contains very helpful language about the
non-adversarial purpose of this initial stage of
Chapter 278A litigation.42
Based on your experience, and the experience of
the attorneys with whom you have worked, what
are the chances that the motion for a hearing will
be allowed?
It is extremely likely that the trial courts will
grant requests for a hearing but far less clear how
frequently requests for testing will be granted.
These cases are highly fact-specific, and the law is
simply too new to offer any clear-cut answer to
that question. Moreover, while the Donald and
Wade decisions do offer important guidance to
trial courts on how to interpret the Chapter 278A
burden needed to get a hearing, neither of these
cases concerned the burden of proof at the evidentiary hearing itself.
Based on your experience, and the experience of
the attorneys with whom you have worked, what
are the chances that the motion for further testing
will be allowed?

42 Wade, 467 Mass. at 503.

Who pays for all this?
Under the language of Chapter 278A, the trial
court “must” authorize funds to pay for testing if
a defendant has met his/her burden under
Section 7 and the court has determined him/her
to be indigent. If evidence is sent to either the
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It is difficult to quantify the probability of success
in a Chapter 278A motion at the hearing stage,
given the fact-specific nature of every case and

the fact that several issues were left unresolved
by Wade and Donald. In some cases, prosecutors
have opposed requests for testing at the Section 7
hearing stage, continuing to advocate—as they
did in Wade and Donald—for a very limited view
of the circumstances in which testing is required
under Chapter 278A. For example, Section 7 mandates that the defendant show by a preponderance of the evidence that the evidence or biological material for which s/he seeks testing “has
been subject to a chain of custody that is sufficient
to establish that it has not deteriorated, been substituted, tampered with, replaced, handled or
altered such that the results of the requested
analysis would lack any probative value.”43 Some
prosecutors have interpreted this to mean that
the defendant cannot satisfy this burden unless
s/he can affirmatively demonstrate that no one
has touched or handled the evidence since its collection—such as jurors, court personnel, or police
officers. It is our program’s position that this
reading of the statute is inconsistent with the language and spirit of Chapter 278A and imposes far
too high a burden at what is intended to be a preliminary stage of determining whether testing is
warranted, as opposed to the later stage of determining whether test results are sufficiently probative to warrant a new trial. We further take the
position that the majority of chain of custody
issues that are raised by the Commonwealth are
more appropriately viewed as relevant to the
weight of the evidence of any test results at future
trial court proceedings, rather than to the threshold question of whether to test at all. This is one
example of the type of issue we anticipate will
need to be addressed in future appellate court
decisions, and we will of course be closely following the outcomes in Wade and Donald, which are
now proceeding in trial court in a manner consistent with the Court’s rulings.

43 Mass. Gen. Laws ch. 278A, § 7(b)(2).
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Boston Police Crime Laboratory or the
Massachusetts State Police Crime Laboratory for
testing, then the cost of testing is borne by those
agencies without any additional cost. However,
the statute also provides that the parties may
agree to testing by an accredited, out-of-state, private laboratory. When this occurs and the defendant has been determined to be indigent, these
costs are paid out of the Indigent Court Costs
fund (a statutorily created fund that is overseen
by CPCS for use in indigent criminal matters).
An additional wrinkle with regard to funding is the frequent necessity of consulting with a
DNA expert prior to filing a motion for testing.
Chapter 278A does not explicitly authorize funds
for this purpose, although Rule 30 does contain
discovery and funds provisions that might be
found to apply. However, we have found that
issues such as feasibility of testing, degradation
and contamination frequently arise, necessitating
input by an expert with experience conducting
post-conviction DNA testing in older cases.
Anticipating that this issue would arise, the
CPCS Innocence Program applied for and was
awarded a FY13 Post-conviction DNA Testing
Assistance Program grant from the National
Institute for Justice. This award—which funded
the creation and staffing of a Working Group
comprised of our program, the New England
Innocence Project, the Middlesex and Suffolk
District Attorneys’ Offices and the Middlesex
Superior Court Clerk’s Office—also authorizes
CPCS to pay for private DNA expert consultation
in Chapter 278A cases. The fund has been an
important resource to the attorneys who are litigating these cases, substantially improving their
ability to satisfy their evidentiary burden at the
Section 7 hearings.
How long does the testing generally take?
There really isn’t much of a baseline yet to evaluate how long testing takes. In the cases that have
proceeded under Chapter 278A since the statute
first went into effect, testing has primarily been
handled by private out-of-state laboratories and
has tended to take several months. It is our

44 Mass. R. Crim. P. 30(b).
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understanding that the Massachusetts State
Police Crime Laboratory and the Boston Police
Crime Laboratory both labor under significant
forensic casework backlogs. For this reason, it
may be that testing performed by those two facilities will take significantly longer than at the private laboratories. However, delays can also occur
as a result of the steps that must be taken to
ensure proper chain of custody in transferring
evidence from the state agencies with custody of
the evidence to the laboratory that will perform
the testing.
Assuming the testing yields what could be considered a favorable result, how does the process
proceed?
The steps after obtaining a favorable result can
vary, but ultimately the defendant’s goal is to
challenge and overturn his/her conviction and
secure a new trial. The principle mechanism for
obtaining post-conviction relief in Massachusetts
is Rule 30 of the Massachusetts Rules of Criminal
Procedure. Under this rule, the trial judge may
grant a new trial at any time “if it appears that
justice may not have been done.”44 When a new
trial motion is based on newly developed exculpatory DNA results, the defendant typically
argues that the results constitute “newly discovered evidence” that casts real doubt on the justice
of the conviction (i.e., that the new test results
would have been a real factor in the jury’s deliberations).45
In the event that the trial court grants an evidentiary hearing on the Rule 30 motion, the
defendant and his/her attorney will want to
present the test results from the laboratory that
performed the testing. In cases involving mixture
interpretation, by which we mean cases in which
test results indicate the presence of two or more
contributors to a single piece of evidence, there
may be factual disputes that need to be resolved
with expert testimony from both sides. Mixture
interpretation issues are particularly prominent
in cases involving touch DNA (e.g. small quantities of DNA that are detected on an object and
were deposited through casual contact or touch-

45 Commonwealth v. Grace, 397 Mass. 303, 305-306
(1986).

ing of the object). In addition, many of the cases
in which favorable DNA results are obtained will
also present other factual issues, including eyewitness identifications, false confessions, flawed
or invalidated forensic evidence, recantations,
and ineffective assistance of counsel. In this
regard, it is important to note that studies of the
first 250 DNA exonerations have revealed the
presence of many of these other factors in known
wrongful convictions.46
Tell us about the program you work for.
The CPCS Innocence Program (IP) was established in 2010 with a Wrongful Conviction
Review Program federal grant award from the
Bureau of Justice Assistance, No. 2009-FA-BX0037. Our program works to identify and assign
experienced post-conviction counsel to litigate
meritorious innocence cases, as well as to provide
advice, training, and expert funds to support this
litigation. Following the passage of Chapter
278A, we partnered with four other criminal justice stakeholders, the New England Innocence
Project, the Middlesex and Suffolk County
District Attorney Offices and the Middlesex
Superior Court Clerk’s Office, to secure a twoyear grant award from the National Institute for
Justice Post-conviction DNA Testing Assistance
Program, No. 2013-DY-BX-K006. As a result of
that grant, we expanded our staff to include a
full-time staff attorney and part-time support
specialist who are together responsible for conducting case review, litigation and other aspects
of the IP’s efforts to identify viable DNA-based
innocence claims, locate and test evidence in such
cases, and adopt best practices for inventorying
and storing evidence for future analysis. The
grant also funded the creation of an Expert
Funding System that allows attorneys appointed
by CPCS or assigned by NEIP to consult with private DNA experts to aid in case review and
Chapter 278A litigation. n

46 Brandon L. Garrett, Convicting The Innocent: Where

Ira Gant is the CPCS Innocence Program
staff attorney, a position he has held since
January 2014. His position is funded by the
Post-conviction DNA Testing Assistance
Program mentioned above. He focuses on
reviewing and litigating DNA-based innocence claims across Massachusetts; supervising, advising, and training attorneys handling innocence cases; and, with the Working
Group, improving the tracking and storage of
evidence collected in criminal cases. Prior to
joining the IP, Gant was employed as a staff
attorney in the Alternative Commitment
Unit at CPCS, representing at trial clients
facing lifetime commitments after the conclusion of their criminal sentences. Before that,
he was a trial attorney with CPCS's Public
Defender Division for two years. Gant graduated from Northeastern University School
of Law in 2010.
The CPCS Innocence Program is supported in part by Grant
No. 2009-FA-BX-0037 awarded by the Bureau of Justice
Assistance and Grant No. 2013-DY-BX-K006 awarded by the
National Institute of Justice. The National Institute of Justice
and the Bureau of Justice Assistance are components of the
Office of Justice Program, which also includes the Bureau of
Justice Statistics, the Office of Juvenile Justice and
Delinquency Prevention, the SMART Office, and the Office
for Victims of Crime. Points of view or opinions in this document are those of the authors and do not represent the official
position or policies of the United States Department of Justice.
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Lisa Kavanaugh is the program director, a
position she has held since the fall of 2011.
During her tenure at the IP, Kavanaugh has
overseen and advised the litigation of over a

dozen new trial motions and administered
grant funding to support expert and investigator consultation in more than 40 innocence
cases. She administers the Expert Funding
System for Chapter 278A cases and authored
the amicus brief filed on behalf of CPCS, the
New England Innocence Project and
MACDL in the Donald case. Kavanaugh
first joined CPCS in 2002 as a staff attorney
in the Somerville Superior Court trial unit;
from 2007-2009, she worked in the Appeals
Unit and litigated numerous felony appeals.
She is a 1996 graduate of Yale University
and a 2000 graduate of Harvard Law School.
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Assistant Dean Kaldis Serves as a
Delegate to the Second International
Symposium on Restorative Justice
By Paula Kaldis, Esq.
y interest in Restorative Justice began when
I attended a Conference on Lawyers as
Healers and Problem Solvers where I met
Attorney J. Kim Wright, author of Lawyers as
Peacemakers.1 Kim travels across the globe teaching lawyers about integrative law, an emerging
worldwide movement to create a legal system
that grants dignity and voice to everyone in the
legal system, crafting values-based, creative, sustainable, and holistic solutions that build and
strengthen relationships.2 I teach a course,
Collaborative & Alternative Justice, which covers
collaborative law, restorative justice, therapeutic
jurisprudence, holistic law, and other areas within the broad array of law practice as a comprehensive and integrative way of lawyering that is
an alternative to the traditional litigation
approach.
Therefore, I was thrilled to attend the RJ4All
Symposium in Greece as a delegate, presenting
on the topic of preventing school bullying
through restorative practices rather than punishment (not to mention that I am Greek!). The
Second International Symposium on Restorative
Justice under the theme “Race and Power” took

M

1 J. Kim Wright, Attorneys as Peacemakers:
Practicing Holistic, Problem-Solving Law
(2010).
2

J. Kim Wright, Cutting Edge
Cuttingedgelaw.com (July 21, 2014).

Law,

3 Founded by Professor Theo Gavrielides,

RJ4All is jointly run with Professor Vasso
Artinopoulou. Professor Gavrielides is Director
of Independent Academic Research Studies
(IARS), Professor at the Centre for Restorative
Justice of Simon Fraser University and Visiting
Professor at Buckinghamshire New University,
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place on 22nd-27th June in Skopelos, Greece,
under the auspices of the Restorative Justice for
All Institute, London, UK (RJ4All). RJ4All is an
international institute with an aim to create,
increase, and disseminate knowledge in the areas
of restorative justice and alternative dispute resolution, bringing people together to network and
exchange best practices.3 RJ4All aims to increase
awareness around restorative justice by providing free resources such as an e-library, the
Internet Journal of Restorative Justice, projects,
and videos.4
Restorative Justice (RJ), although based on
ancient concepts practiced by many indigenous
groups, has been steadily growing across the
globe since the 1980s. RJ defines crime as a “violation of people and of interpersonal relationships.”5 The focus is on the victim, the wrongdoer, and the community, and the concept seeks to
restore a) the victims, b) the relationship between
the wrongdoer and the community, and c) overall harmony.6 The community, victim, and
offender explore criminal justice and criminal
sentencing together in a collaborative process. RJ
is the opposite of a top-down, hierarchical system

High Wycombe, United Kingdom. Professor
Artinopoulou is Professor of Criminology,
Panteion University of Social and Political
Sciences, Athens, Greece.
4 These resources are available at the website of

the Restorative Justice for All Institute
http://rj4all.info/.
5 Howard Zehr, The Little Book of Restorative

Justice (2002).
6 Susan Daicoff, Law as a Healing Profession: The

Comprehensive Law Movement, 6 Pepperdine
Disp. Resol. J. 1 (2006).

with all students. Empathy (from the Greek
where the judge (top) imposes a sentence on the
empatheia, em- 'in' and pathos 'feeling') may be the
defendant (down). Balance is sought among the
answer, and it may even be taught to children at
legitimate needs of the victim, the community,
a young age. Without empathy, children are
and the offender that yields a result enhancing
quick to become judgmental of others who they
community protection, competency development
perceive are different from them. The child who
in the offender, and direct accountability of the
seeks to impose his/her power over others is the
offender to the victim and victimized communichild who has not been trained in understanding
ty.
what it’s like to be someone else. Some of the
As an academic teaching juvenile law for 25
questions I have posed: Are schools that teach
years and as a practitioner representing children
(intentionally or not)
for 30, I find this subject
empathy successful in
fascinating, intense, and
eradicating
bullying?
cutting edge. Since the
Should schools teach
Symposium focused on
skills and values that
race and power, the subhonor the dignity and
ject of school bullying
integrity of each individseemed relevant, as bullies
ual, promote peace, comtarget victims who are difpassion, reconciliation,
ferent from them, whose
forgiveness, and healing,
color, ethnicity, sexual oriand encourage respect
entation, or physical build
for diverse cultures and
stand out. Targets are
traditions? Should empapowerless; bullies are
thy be taught as a normal
powerful. But it became
part of the curriculum to
evident in my research
prepare children to be
that criminalizing bullygood citizens, not just as
ing and even implementa band-aid approach to
ing school anti-bullying
plans may not actually
stop bullying?7
prevent bullying. Even
At the symposium
worse, these measures
besides me, 23 academmay increase the schoolics, researchers, and
to-prison pipeline as well
practitioners
came
as increase the disproportogether to debate and
tionate minority contact
explore new avenues in
Dean Kaldis with Vasso Artinopoulou and Theo
with the juvenile courts.
dealing with the issue of
So I began to focus on Gavrielides
power structures within
how restorative practices
the society in an ancient
in the secondary and elementary schools as a preGreek Symposium method. Ten countries were
ventive measure might be more successful. Many
represented, raising issues around indigenous,
schools across the nation are using one form or
aboriginal, migrant, refugee, and black and
another of restorative justice. Some schools have
minority ethnic communities. The symposium
addressed bullying by holding circle meetings.
was a closed event, with no audience or external
These meetings instill a sense of respect for and
intervention; presenters had one hour to spend
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7 Pota Kaldis, Abstract, Restorative Justice for All
Institute
(May
23,
2014)
available
athttp://www.rj4all.info/library/2nd-international-symposium-restorative-justice-2014-abstracts.
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on their subject, involving the others in debate
and dialogue. The program was one week long,
with a seven-hour day discussion and evening
dinners. The setting for all of these discussions
was fantastic. We had beach-based sessions, with
the blue-green sea and cliffs of Skopelos as our
walls; we had monastery-based sessions, one so
high up that there was only a dirt road leading to
it; our closing ceremony replicated and followed
the rituals of an ancient Greek Symposium at the
archaeological site of Ancient Asklipeion.
In a press release by RJ4All, the conference
organizers said: “After spending a week with
some of the world’s biggest hearts and minds in
the fields of restorative justice and race, we feel
overwhelmed with ideas and feelings of friendship and hope. The world economic crisis and
the fear of the other have clearly exacerbated
power imbalances in our societies. Restorative
justice has a role to play as power sharing and

dialogue based ethos. We look forward to following up the findings of our Symposium through
our Institute’s publications and seminars.”8 n

Paula Kaldis is an assistant dean at MSLaw
and member of the full-time faculty. She is
the director of Writing & Legal Advocacy. In
addition to her collaborative law course, she
also teaches juvenile law.

8 Press Release, Restorative Justice for All Institute,
Addressing race inequality and power imbalances
through restorative justice (July 3, 2014) available at
http://rj4all.info/content/PRJul14.

Dean Kaldis poses with an attendee in a native
Skopelos costume

Do you recognize this church? It is St. Ioannis
(John) and was featured in the movie Mamma
Mia
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SJC Welcomes a New Chief Justice
On July 28, the Honorable Ralph Gants was sworn in as Chief Justice of the Supreme Judicial
Court. Dean-elect Michael Coyne attended, representing the MSLaw community. The
Honorable Dina E. Fein introduced him. Below are the justices’ remarks, delivered in the Great
Hall of the John Adams Courthouse.
The Honorable Dina E. Fein Introduces Chief Justice Gants
Massachusetts. Justice Gants has not just walked
in our shoes, he’s run a marathon in them, and
across the legal profession we can take comfort in
the fact that he understands our perspectives and
will take them into account as Chief Justice.
I predict, however, that what will ultimately
define Ralph Gants’ tenure as Chief Justice is not
only what a wonderful Chief he will be for those
of us within the justice system. Yes, Justice Gants
is a lawyer’s lawyer and a judge’s judge, but what
motivates him to work hard and then drives him
to work harder, is the knowledge that there are
real people with real problems behind our cases.
Governor Patrick has been known to say that
the door to the courthouse opens to the street.
Justice Gants knows that we have a responsibility as a court system to open that door wide to the
people who travel the street—in all of their diversity: whether or not they have means; whether or
not they have lawyers; whether or not they speak
English; with the host of social problems they
bring with them. He knows that we must meet
the people who come to our courts as they are.
This came home to me one evening last winter,
when I was taking the bus back from Boston to
western Massachusetts where I live. A girl, and I
use the word advisedly, was sitting on the very
back seat with her infant and spent the better part
of the ride to Springfield on the phone with her
baby's father. The conversation drifted back and
forth between date and diatribe, and those of us
seated around her learned a lot about the girl’s
life. She was homeless and living in a shelter in
Springfield. She questioned the baby's father
about how he was going to pay child support
when he went to jail, which was imminent, and
the solution she proposed was for the father to
"sign over his rights" to their child. This one
struggling family was living the reality of our
dockets—eviction cases, criminal cases, child
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overnor Patrick, Chief Justice Ireland, Justice
Gants, Gants family and friends, colleagues
and distinguished guests, it is my very great
honor to spend the next few minutes giving voice
to the deep admiration we all feel for Ralph
Gants, and the delight we all feel over his
appointment as the next Chief Justice of the
Supreme Judicial Court. Today Justice Gants
joins an impressive group of jurists who have
served as Chief Justice, none more so than his
immediate predecessor. Chief Justice Ireland, if
Justice Gants is half as smart as we all think he is,
he must be wondering how on earth he’s going to
follow your act. It’s a fair question, and one I’m
sure he’ll answer in part by emulating your
remarkable example. Chief Justice Ireland, I
know I speak for all of us in expressing heartfelt
thanks for your many contributions to the
Judiciary, and wishing you the very best of luck
as you move on to your next adventures.
Ralph Gants is well known for a host of
admirable qualities—he's brilliant and ridiculously hard-working, with an intellectual capacity and level of productivity that would make the
rest of us feel really horrible about ourselves,
were it not for the fact that he's also so warm and
humble. Justice Gants is entirely approachable:
when you call his phone, he picks up; when you
have a question, he answers it; when you disagree with him, he wants to hear your point of
view. Justice Gants also knows from his own
experience what it means to work in law enforcement, to practice at a big law firm, to represent
the government, to be a trial judge, to teach. As
evidenced by his leadership on the Access to
Justice Commission, he’s the consummate collaborator, drawing on his broad-based experience
and personal qualities to engage the Bar, the
academy, the Executive branch, and others in a
shared effort to improve the justice system in

G
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support cases, custody proceedings. This family
and their neighbors who come by the thousands
to our courts—the landlords who depend on rent
to survive, the grandparents desperate for visitation with their grandchildren, the crime victims
struggling for closure—are daily reminders that
our court system must be accessible to those who
depend on it to address their real and often existential problems. This is why Justice Gants is so
adamant that we must provide the public with
meaningful information about court proceedings; we must work harder to connect more
lawyers with more clients; we must assist those
who have no alternative but to represent themselves in our courts; and we must examine our
case outcomes for the lessons they teach about
how accessible and just our system really is.
Justice Gants believes we must do these things
not out of some sense of beneficence, not out of
the goodness of our hearts, but because ensuring
meaningful access to the court system for every
member of the public is fundamental to our existence as a constitutional democracy. He knows
that ultimately justice doesn’t exist for any of us
if it doesn’t exist equally for all of us.
So Justice Gants is exceptional in many ways.
He is intellectually honest and creates the space
for all of us to do our best work while he does
his. But what will define his legacy, I believe, is
that on his way to becoming Chief, Ralph Gants
has not forgotten the basic humanity he shares
with that girl on the bus, and this moment is

marked by that fact that while those of us in this
room are getting a great Chief Justice, so is she,
and her son, and his father, and their neighbors,
and everyone else out there on the street who
may someday need to come through the courthouse door.
I opened these remarks by proposing to give
voice to our collective admiration for Ralph
Gants. I’ll close by taking a further liberty. Justice
Gants, we know you are a man of action. We
know that you have important work to do, work
that will have a deep and lasting impact on our
Commonwealth. We support you in this effort,
we pledge our assistance, and we welcome you
as our next Chief Justice. n

Judge Dina Fein serves as the First Justice of
the Western Division of the Massachusetts
Housing Court, which she joined in 1999. In
2009, she was appointed Special Advisor for
Access to Justice Initiatives across the state’s
seven Trial Court departments. She has
served as a member of the Supreme Judicial
Court’s Access to Justice Commission since
2005 and is an adjunct professor at Western
New England College School of Law focusing on access to justice issues. Judge Fein’s
remarks are published with her consent, and
we are grateful for the cooperation of the justice and her staff.

Chief Justice Ralph D. Gants’ Oath of Office Remarks
am honored and humbled to be standing
before you today as Chief Justice of the
Supreme Judicial Court. I am grateful to
Governor Patrick for the trust he has now twice
placed in me by his nomination and to the
Governor’s Council for the trust they have now
three times shown by their confirmation. In the
years to come, I shall try to prove worthy of their
trust.
Governor, thanks to you, another historic
first, actually two historic firsts: the first Jewish
Chief Justice and the first Chief Justice to play
soccer in the Over the Hill League.
I am mindful that this ceremony marks the

I

passing of the torch from one Chief Justice to
another. From Chief Justice Wilkins to Chief
Justice Marshall to Chief Justice Ireland, and
now, to me. Each of these former chief justices
graces me with their presence here today; each
has sat down with me to share their wisdom; and
each in distinct ways has demonstrated how one
becomes a great chief justice. It is only fitting that
I speak for a moment about the Chief Justice who
most recently has carried that torch so high and
so proudly for the last four years, Chief Justice
Roderick Ireland: For 37 years—13 on the
Juvenile Court, seven on the Appeals Court, 17
on the SJC, the last four as chief justice, Rick
continued on next page
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clerk, who each day carved out a corner of
Brooklyn where every person received a fair
hearing and a fair shake, where every litigant and
lawyer was treated with respect and dignity. In
1997, seven years before the SJC concluded that
laws forbidding gay marriage had no rational
basis, Judge Nickerson declared unconstitutional
the Pentagon's "Don't ask, Don't tell" policy,
declaring, "It is hard to imagine why the mere
holding of hands off base and in private is dangerous to the mission of the armed forces if done
by a homosexual but not if done by a heterosexual."
I stand here with former judge and FBI
Director William Webster, for whom I served as
a special assistant, who taught me the importance
of rigorous analysis—the need to question
assumptions, to ask how we know what we think
we know, to explore whether there are better and
smarter ways to do things that had been done the
same way for many years. [I should add that
Judge Webster quite literally stands with me
today because, 90 years young, he has travelled
through a rain storm of Biblical proportions to
honor me by his presence. Admired justice of the
U.S. Court of Appeals for the Eighth Circuit, the
only person to be director of both the FBI and,
later, the CIA, and, most importantly, a regular
guy.]
I stand here with William Weld, who as U.S.
Attorney brought me back to Boston to work as a
federal prosecutor and who as Governor nominated me to the Superior Court in 1997. With my
colleagues in the U.S. Attorney's Office and the
law firm once known as Palmer and Dodge. With
the many fine judges, court clerks, law clerks,
court officers, and court reporters of the Superior
Court, with whom I served for nearly 12 years.
And I stand here with my fellow justices on the
SJC, my law clerks, my assistant, Cathy
MacInnes, and with the unheralded members of
the SJC staff who for the last five years have
endeavored to spare me from error, and who I
hope will continue to do so.
I am blessed to be the Chief Justice of a
Supreme Judicial Court that is unmatched in its
openmindedness, its commitment to do justice
with mercy, and its diversity. A court where two
justices were nominated by a Republican
Governor (Governor Cellucci), and five by a
Democrat (Governor Patrick), but where none of
us can predict where each other will stand on an
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Ireland has excelled as a jurist, as a mentor, as a
scholar (he literally wrote the book on juvenile
law), as a leader, and as an ambassador for the
judicial branch. In each of these roles, he has
demonstrated wisdom, kindness, patience,
integrity, and, always, humility. He leaves an
enduring, indeed a historic, legacy. Truly a tough
act to follow. I ask him now to stand so that you
may honor him for his extraordinary service to
this Commonwealth and to the cause of justice.
I did not come alone to this podium. I stand
here with my parents, who both have passed and
whose ashes we recently buried together in a garden they would have enjoyed, in the company of
interesting people, across the street from a good
Jewish deli. They are here today not only in spirit, but through the presence of some of their
friends, including Val Etra, who was their friend
and neighbor for 30 years, and my 10th grade
chemistry teacher.
My father's way of encouraging a spirit of
skepticism and inquiry was to say, whenever he
read the newspaper, "Always read between the
lines." He was a salesman, but his observation
regarding his employers' expectations apply with
equal force to a chief justice. "They don't care
what you did last year," he would say. "They care
what you are going to do this year."
My mother judged everyone by how they
treated others. The highest praise she could give
to a person of apparent accomplishment was that
he was "a regular guy." As in, "Jonas Salk invented the polio vaccine, but he is a regular guy."
I stand here with my wife, Deborah, whose
love and support has sustained me for more than
25 years, and whose dogged perseverance on
behalf of our children when they struggled with
health problems is the stuff of legend. I stand
here with my daughter, Rachel, who is now providing financial counseling for Spanish-speaking
clients through the New York Legal Assistance
Group, and who is planning soon to go to law
school, for all the right reasons. I stand here with
my son, Michael, who endeavors to be an entrepreneur in the pursuit of justice for persons of
modest means.
I stand here with my friends over the course
of my 59 years, many of whom are with me
today, including my roommates from college and
law school, who have been sworn to silence.
I stand here with the late Federal Judge
Eugene Nickerson, for whom I served as a law

continued on next page
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issue before we discuss the case, because we read
the briefs and come to oral argument with a mind
open to persuasion, listen respectfully to the perspectives of the other justices, and will change
our mind where another justice has a better idea.
A court where one Justice was born in Indonesia,
the daughter of a hero who fought the Nazis with
the Dutch underground in World War II, and
another was born in Manhattan, the daughter of
a brilliant editor at the New Yorker. A court where
one Justice is a proud son of Pittsfield, another a
proud resident of the sovereign state of
Cambridge. A court where one Justice was an
offensive guard on the undefeated, untied
Dartmouth College football team of 1970, and
another wrote a Ph.D. dissertation at Yale on the
"Foundations of American Civil Religion." A
court where two justices have a spouse named
Deborah, one justice a man, the other a woman. A
court where we will soon have our first female
African-American justice, born and raised in the
era of Jim Crow in the Mississippi Delta. And a
court where, when Justice Hines is sworn in on
Thursday, a majority of the justices will be
women.
In 1962, the Reverend Martin Luther King
closed a speech in New York City with a prayer
uttered by an old slave preacher: “Lord, we ain’t
what we oughta be. We ain’t what we want to be.
We ain’t what we gonna be. But, thank God, we
ain’t what we wuz.” As a judiciary, we ain't
where we were. We have a strategic plan in place
that does not merely declare our aspirations, but
sets firm deadlines to meet specific goals and
makes every court leader accountable if those
benchmarks are not timely met. We are creating
specialty courts to help defendants deal with the
problems of drug abuse and mental health that
brought them to our courtrooms. We have
opened two court service centers to help litigants
navigate our court system, and we aim to open
one in each of the 15 busiest courthouses in the
Commonwealth within the next three years.
We have an extraordinary new Chief Justice
of the Trial Court, Paula Carey, and an equally
extraordinary Court Administrator, Harry
Spence, and I look forward to working hand in
glove with them. By the end of this year, six of
our seven trial court departments will have new
Chief Justices. We are truly embarking on a new
generation of leadership.
No, we ain't where we were, but we ain't
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where we ought to be, ain't where we want to be.
We need to recognize that every court, not just
our drug and mental health and veterans’ courts,
are problem-solving courts, and we need to be
more creative in finding ways to resolve the
problems that bring people to court. Too many of
our civil litigants, especially in Probate and
Family Court and Housing Court, cannot afford
to retain an attorney and attempt to represent
themselves. We need to do more to help them
find legal assistance, especially for those who
will not find justice without it, and we need to
provide better and more accessible legal information to help them help themselves. In our criminal cases, we need to do better to craft sentences
that will provide justice and deterrence, but also
diminish the risk that the defendant will commit
new offenses and find himself back in our courtroom to be sentenced again.
We ain't now where we are going to be. I
firmly believe that our judicial system will be in a
better place in the next three, five, ten years. My
confidence does not rest in my belief in me,
because I know that I can accomplish none of this
alone. My confidence rests in my belief in we, in
what I call our justice team.
Confidence in our maintenance staff, who are
making our courthouses clean and functional,
places of dignity where justice can be done.
In our court officers, who do the thousands
of small things that nobody sees that make everyone safe and keep everyone calm in our courtrooms.
In our courtroom and docket clerks, who find
ways to manage what otherwise could be chaos.
In our law clerks, who help our judges find
and develop the law.
In our probation officers, who refuse to give
up on defendants who may have given up on
themselves.
In our trial court judges, who struggle each
day to do justice, because anyone who thinks the
job is easy has never done it.
We must be an independent judiciary in our
decision-making, but if we are to succeed as
problem solvers, our justice team must include
more than the judiciary; it must include the bar,
the Executive Branch, and the Legislature. I am
confident that we will have their support,
because I know that they, too, see themselves as
problem solvers and that they care as deeply as
we do about this Commonwealth and the welfare

of its residents.
If we are willing to search for new ways to
solve old problems, if we are willing to put our
egos aside and remember that it is not about us,
if we are willing to work our tails off, if we are
willing to work together, I know that we can
build a justice system that will not only dispense
fair, sensible, and efficient justice, that will not
only help to address the formidable problems
faced by so many of the residents of this
Commonwealth, but that will be a model for the
nation and for the world. I am grateful for the
opportunity to lend my hand to this great
endeavor. And I look forward to working together with each of you in the years ahead. Thank
you. n

Chief Justice Ralph Gants was sworn in as
Chief Justice of the Massachusetts Supreme
Judicial Court in July 2014. He was appointed an Associate Justice of that Court in 2009
and an Associate Justice of the Superior
Court in 1997. He is a graduate of Harvard
College and Harvard Law School, and served
as an Assistant United States Attorney for
the District of Massachusetts prior to becoming a judge. In 2012, he was awarded the
Boston Bar Association Citation of Judicial
Excellence and the Suffolk Law School Public
Service Award. Chief Justice Gants’ remarks
are published with consent of the Chief
Justice. We are grateful for the cooperation of
the Chief Justice and his staff.
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MSLAW Events

Graduating into Endless Opportunities
heering families and friends filled the Collins
Center to capacity as graduates participated
in MSLaw’s 25th Annual Commencement.
Professor Thomas Martin called the exercises to
order after the traditional procession by faculty
and graduates.
Paul Victor, long-time Chair of Board of
Trustees of the Massachusetts School of Law, gave
the commencement address. Mr. Victor, a partner
at Winston & Strawn, recounted his rise from
humble beginnings, sharing a bedroom with his
parents and two siblings for 12 years, to his current work as one of the country’s leading anti-trust
lawyers. He told the graduates, “First, recognize
that you are lucky. That is, putting hard work and
dedication to one side, recognize that you are coming out of here with a profession that will give you
endless opportunities if you look for them and
pursue them. You are likely to have an interesting
life and career and make a decent living as a graduate of this school. And you are likely to have a
positive influence on the lives of many people.”
Karen Petri and Charles Conrad Case III also
addressed their fellow students. Ms. Petri, longtime social worker and advocate for juveniles in
the justice system, described her increased confidence as she realized she was smart enough to
succeed in law school. Mr. Case,
who completed his
l a w
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degree while commuting from Cape Cod,
described coming through the fog that Professor
Starkis always discusses at orientation. Both
thanked their families for supporting them
through the trials
and tribulations
of law school and
talked
about
their memories
and the friendships they had
formed
at
MSLaw.
D e a n
Velvel then
conferred
honorary
degrees
upon longtime law school trustees
Michael Flyer, Esq., and Herbert Kohn,
Esq. Mr. Flyer, a partner at Venable LLP, specializes in tax and business law. He has a long record
of service on bar association tax committees and
also serves on the board of the Jewish Federation
of Greater Washington. Mr. Kohn, a
partner at Bryan Cave LLP, has been
exceptionally active in bar and civic
activities for decades, including
chairing the Missouri State Cancer
Commission and the Kansas City
Art Institute.
Associate Dean Coyne and
Assistant Dean Sullivan then
conferred each member of the
graduating class the degree of
Juris Doctor.
Following
Professor
Copani’s closing remarks,
graduates and their families
and guests joined MSLaw
faculty and staff at the
school for a special reception sponsored by the
Student Bar Association. n

Chair of MSLaw’s Board of Trustees, Paul Victor, surprised
the crowd when he announced that Dean Larry Velvel would
be retiring at the conclusion of the 2014-2015 academic
year. He also informed the audience that Associate Dean
Michael Coyne is the Dean-elect and will assume the position of Dean upon Dean Velvel’s retirement. Dean Velvel will
become Dean Emeritus and continue as a member of the
full-time faculty.
Dean Velvel has shepherded MSLaw since it opened
in August 1988, taking it from its infancy in Dundee Park to
its present campus in Woodland Park. “MSLaw would never
have gotten where it is today without the leadership and
vision of Dean Velvel,” Coyne said. “He and a small group
of committed students and staff took the school from a mere
idea to the outstanding, thriving force for change in legal
education it is today. All the students, alumni, faculty, and
staff owe him a deep debt of gratitude for his tireless efforts
on MSLaw’s behalf, and we look forward to his advice and
assistance as Dean Emeritus.”
There will be a celebration honoring Dean Velvel in
conjunction with next year’s law day festivities. Everyone in
the MSLaw community, past and present, will be invited.
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MSLaw Takes the Bronze
assachusetts School of Law’s Trial
Advocacy Team advanced to the semifinals
of the American Association for Justice New
England Region Trial Advocacy competition.
Teams from law schools throughout New
England and New York, including Yale
University Law School, Cornell University Law
School, and the ultimate Regional Champion
Syracuse University Law School, competed in the
New England regional matches of the American
Association for Justice Trial Advocacy
Competition to determine which team would
advance to the national finals in Santa Monica in
April.
MSLaw team members are James Hutu,
Jessica L. Edwards, Caryl M. Garcia, Andrew
Boulanger, Charles Luccia, Everald Henry, David
Howard, and Erin Curran. Associate Dean
Michael Coyne, Professor Daniel Harayda, and
Plymouth County Assistant District Attorney
Stephanie Mello are the professors for MSLaw’s
Trial Advocacy team.
MSLaw’s team faced stiff competition in
advancing to the semifinals as the undefeated
number two seed especially from Yale University
Law School and Cornell University Law School.
In the semifinals, MSLaw matched up against
Syracuse University Law School as it had in 2010
when MSLaw defeated Syracuse and went on to
win the championship and advance to the nation-
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al finals. This time the results favored Syracuse
by a single point, which then went on to defeat
Suffolk University Law School in the final match.
Having beaten Yale University Law School,
MSLaw claimed third place in the New England
Region.
MSLaw’s teams displayed a mastery of the
law and rules of evidence in a negligence/medical malpractice trial. MSLaw’s teams demonstrated outstanding advocacy skills in presenting
both the Plaintiff’s and Defendant’s case. In praising the team’s performance, Dean Coyne said,
“The School is very proud of our Trial Advocacy
Team’s efforts and the success this year of our
Trial Advocacy Program. It is a pleasure to see
our students achieve so much, as I know how
hard they worked for their success. The entire
faculty and administration are pleased in knowing that no matter where our students go to participate against other law schools, be it San
Francisco, Boston, Atlanta, or Washington, they
will continue to excel and demonstrate their skills
and the strengths of MSLaw’s educational program. We are enormously proud of them.” n

Golf Tournament

The Other Mr. Woods: Professor Coppola
retrieves his ball with Tyrone’s help

Pitcher Perfect: Professor Olson demonstrates
how to hit from a bad lie

Tea‐ing Off: Professor Sullivan’s family
and friends brave the October chill with
some warm beverages before their round
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Their Honors: Nick Nardone (‘09)
and friends continue their winning
way
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Alumni Reconnect at Annual Reunion
ore than 200 alumni, students, faculty and staff
gathered on MSLaw’s back patio the night before
graduation to celebrate and catch up over drinks and
appetizers in what has now become an annual event.
A highlight of the evening was a photo booth and
props organized by MSLaw Media Director Kathy
Villare. Party-goers enjoyed dressing up in goofy costumes to strike some poses. Dean Coyne enthusiastically
participated in multiple photo shoots. He especially
enjoyed gangster-themed costumes, perhaps channeling
his expertise from commenting on the Whitey Bulger
trial for NECN.
Becki Jacobson (‘11) said, “This year’s MSLaw pregraduation party definitely hit the trifecta! It gave us all
the opportunity to reconnect, network, and have fun.”
We hope to see you at the party next year. n

M

40

Bragging Rights
Congratulations to the 2013‐14 winners in
the Intra‐school Writing & Legal Advocacy
Competition:
Summer 2013
Best Advocate: Matthew Marotta
Best Brief: Matthew Marotta
Fall 2013
Best Advocate: Aloysius Toe
Best Brief: Leanna Blicker (Appellant)
Morgan Russell (Appellee)
Spring 2014
Best Advocate: Richard Campos
Best Brief: Catherine Guthrie (Appellant)
Julie Johnson (Appellee)
Matthew Marotta achieves the rare double‐
double, winning Best Advocate and Best Brief

In Memoriam: Shadow ?-2014
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Shadow, the dog for whom The Shadow Fund
was established and named, crossed the
Rainbow Bridge in August. Shadow was originally veteran Robert Burke’s rescued dog,
who needed surgery to repair his ACL. Burke,
who worked at Papa Gino’s was about to quit
his job in order to access his 401k funds, which
he needed to pay for the surgery, when the
media shared his story, capturing the attention of Professor Diane Sullivan, who connected with a local veterinarian, who agreed to
perform the surgery at a discounted rate. As a
result, The Shadow Fund was created to help
pet owners in need with the costs of veterinary care.
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Animal Rights Day Raises $5K
t was school vacation week in the
Commonwealth, but the families who didn’t flee
for warmer climates showed their support for
MSLaw’s annual Easter event: Animal Rights Day.
With a full slate of speakers, new presentations, vendor tables of all varieties, and games, crafts and the
always popular Easter Egg hunts for the kids, no
one went home disappointed.
Authors of best sellers and children’s books
alike read from their newest works, and attendees
enjoyed a delicious breakfast, lunch, and of course
Deb Newman’s adorable and scrumptious animalthemed confections.
One of this year’s two Humane-itarian Awards
went to MSPCA’s Director of Advocacy Kara
Holmquist, a long-time friend of MSLaw’s animal
law program, for all of her tireless efforts devoted to
improving life and rights for animals in the Bay
State. Kara is constantly lobbying for new legislation
and spreading her reach far and wide to encourage
others to do the same. The other award was given to
Dr. Nicholas Trout, a veterinary surgeon and author
of several animal-themed books, including the New
York Times bestseller Tell Me Where it Hurts. He
delighted the audience by reading from his latest
book Dog Gone, Back Soon, the sequel to The Patron
Saint of Lost Dogs.
Thanks to generous alumni, students, and vendors who donated wonderful items for sale and a
silent auction and gift baskets for raffle organized by
the 2014 Animal Law class, this event was among
the most successful ever. n

I

MSPCA’s Director of Advocacy Kara
Holmquist receives the Humane‐itari‐
an Award

Animal Rights Day is not just a dog‐and‐
pony show
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The organizers weren’t the only ones
who needed a nap at the end of the
day
Animal law student Eileen Manzano brought in Spencer to
give pony rides for a $1 donation

Law Day 2014: Casino Royale
ewly appointed Corporation Counsel for the
City of Boston and MSLaw ’94 alum Eugene
O’Flaherty gave the Law Day address at MSLaw’s
annual Law Day Dinner Dance on May 3 at the
Indian Ridge Country Club in Andover. Prior to
his appointment as Corporation Counsel, Mr.
O’Flaherty served for 17 years in the
Massachusetts House of Representatives and has
practiced law for 20 years. In the legislature, he
served on several committees including 12 years

N

3L Eileen Manzano and new graduates Leslie Arsenault
(‘14) and Patricia Stillerman (‘14)

Sawora Cribbs, Jennifer Orelus, and Zainab Khuwaja
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on the Judiciary Committee.
Mr. O’Flaherty received the Thurgood
Marshall Award, which recognizes long-term contributions by members of the legal profession to
the advancement of civil rights, civil liberties, and
human rights. Mr. O’Flaherty’s award recognizes
his legislative achievements in Massachusetts,
including his leadership on implementing
impaired driving statutes, court reorganization
legislation, stronger sex offender statutes,
tougher penalties for violent habitual offenders,
CORI reform, and human trafficking while also
repeatedly defeating attempts to reinstate the
death penalty in the Commonwealth of
Massachusetts. Mr. O’Flaherty also oversaw the
legislation and led the discussions required for
the implementation of the Goodridge decision,
which legalized gay marriage, making
Massachusetts the first state in the United States
of America to do so.
The SBA presented the Bell Award of

Appreciation to Dean Velvel in appreciation for
his tireless efforts as the founder and Dean of the
Massachusetts School of Law. The Dean’s Awards
were presented to
Jessica Edwards and
Dan Hutchison, the
Community
Spirit
Award to Ursula FuriPerry,
and
the
Outstanding Adjunct
Award
to
Dan
Harayda. SBA President
Andrew
Boulanger and the
2013-2014 SBA did a
great job organizing
this year’s event, Professor Olson with his wife
which had a Casino Monique (‘01) and son Kurt
Royale theme. n

Lynn Bowab, Eugene O’Flaherty, and Professor Martin
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How Much is That Doggie in the
Window Worth?
By Professor Diane Sullivan, Esq. and Professor Holly Vietzke, Esq.

This article originally appeared in The National
Law Journal on December 9, 2013. All temporal
references have been retained as they were written.
arlier this month, Nestle Purina PetCare
Company lost in its attempt to dismiss a class
action lawsuit against it for treats that made hundreds of dogs sick. Two weeks ago, the alleged
abuser in Quincy, Massachusetts’ “Puppy Doe”
case was arraigned, and bail was set at $500,000.
And last week, in a sitting at the Massachusetts
School of Law, the Massachusetts Appeals Court
heard an appeal of a judgment awarding
$8,608.05 to the plaintiff for injuries sustained
when the defendants’ unleashed German
Shepard violently attacked the plaintiff’s Bichon
Frise—in its own yard.
At issue in all of these cases is the monetary
figures and whether they are “excessive.” After
all, the familiar argument goes, it’s just an animal.
But that argument is exactly why these amounts
are just and reasonable: these are animals, not televisions or iPhones. A damaged television or cell
phone can be replaced with a new, identical one,
or even an upgraded model. There is a clear,
monetary value associated with a manufactured
piece of property. There is not that same identifiable value attached to a beloved pet, a being
whose intrinsic value increases each day to the
people who love it.
These cases are, in fact, examples of “excessive,” but only in terms of abuse and injuries.
Puppy Doe, the one-year-old pit bull mix, was
found abandoned with such extensive and horrible injuries—broken bones pulled away from the
skeleton, crushed spine, burn marks, lacerations
to the eye, and stab wounds—that it had to be
euthanized. And Peppermint, the Bichon Frise,
screamed in pain, as the unleashed German
Shepard ran into its yard, picked up Peppermint
by the neck, and violently shook him back and
forth as if he were prey. He was rushed to the

E

hospital, where he remained four days in critical
condition, with internal and external injuries,
including multiple bites to his head, neck,
abdomen, and chest. Emergency surgery saved
his life. In the Nestle case, all of the plaintiffs’ pets
became ill or died after eating the jerky treats.
This was despite the fact that the FDA investigated and warned the company numerous times
about the defects in the products.
The defendants in Peppermint’s case argued
that the veterinary costs far exceeded the replacement cost (based on fair market value) of the dog
because a companion Bichon Frise is not worth
$8,600 on the open market. But that argument is
flawed because the fair market value is based on
what one would pay for that item. Peppermint is
not worth anything to anyone else (just look at
www.petfinder.com if you want to see the market for “pre-owned” dogs) , but he was certainly
worth the $8,600 his owners were willing to
spend to save his life. To limit damages to
replacement cost only would put owners in the
terribly conflicting position of having to decide
between being compensated for euthanizing their
pets and incurring the costs to save them. The
defendant is essentially proposing that any time
the veterinary costs exceed the replacement
cost—even if those costs were incurred because
of a tortious act of another—a pet owner should
elect euthanasia because it is less expensive.
Certainly this is not an outcome our legal system
wants to encourage.
Much of animal law is centered around the
principle that animals are property, lumped in
with other tangible household items. For good
reasons, our laws limit the amount of damages
one can recover for the loss or diminution in
value of a piece of property; one should not
expect to collect a windfall for a broken refrigerator. But there is a fundamental difference
between tangible property and animals: refrigerators and sofas don’t feel pain and don’t give
affection. Televisions aren’t considered “memcontinued on page 50
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Student Spotlight

Kaileen Paiva

Assistance (CRA)). With the DCF, Kaileen gained
even more exposure to the court system.
Since DCF brings Abuse & Neglect cases (Care
& Protection) in the juvenile court regularly,
Kaileen as an ongoing worker began to engage
with the court and the DCF attorneys. “Each time
I entered court, I found myself more and more
curious about what was going on around me.
Often I could go into the courtroom and be unclear
as to what was going on around me or why it was
happening. I wanted to speak their (judges’ and
attorneys’) language.”
So when Kaileen assessed her ongoing education, she decided to figure out a way to learn more.
Kaileen was impressed with the flexibility MSLaw
offered: “It was necessary for me to continue to
work full time, and MSLaw was able to provide
the flexibility that someone working full time
needs. It is extraordinarily stressful at times, balancing work and school; however, I feel for myself
the combination offers the most well rounded
learning.” And she loves that she can use her
knowledge at work: “I can learn about something
in school and see it in action at work. I am in a fortunate position where anything from class can resonate with me at any time at work. I have contact
with the school districts, hospitals, police departments, district and probate courts, and corrections
department on any given day. Each of these systems engages lawyers at any time.”
Kaileen also serves on the GLEAN team
(Greater Lowell Evaluation and Advocacy
Network), a high-risk assessment and rapid
response team for domestic violence. The
Middlesex District Attorney's office launched the
team in conjunction with community partners and
the Lowell Police Department in order to better
serve victims and increase safety in the communicontinued on next page
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aileen Paiva graduated from Sacred Heart
University in Fairfield, Connecticut, in 2009,
having earned a bachelor's degree in psychology
with a minor in French. She participated in as
many activities as possible, especially if related to
her passion, psychology. She did basic volunteer
work, hospital internships, lab research, and grant
writing, as she wanted to have a well rounded
understanding of the field including community
education and treatment.
After college, Kaileen returned to reside in
New Hampshire and was employed by Key
Program, Inc., in Methuen. Key Program has been
invested in providing positive life skills and services to youth and families at risk in the community for about 30 years. At Key, Kaileen was responsible for case management, but most important,
daily, in-person contact with youth in schools,
courts, and the home in order to ensure the safety
and progress of youth typically ranging from 1317 in the Lowell, Lawrence, and Haverhill areas.
Key also offered 24-hour crisis support in the community, so Kaileen had regular contact with workers from the Department of Children and Families
(DCF), the Juvenile Court system, and a vast array
of other community based services.
From the Key Program, Kaileen easily transitioned to the DCF. She currently works in the
Lowell office as an ongoing social worker. Kaileen
says, “Like the Key Program, the office is fastpaced which I love. I was able to build off the
knowledge I acquired at Key Program and expand
in my ability to protect children from abuse and
neglect and strengthen families.“ When Kaileen
had worked at the Key Program, she would go
into court regularly in order to report on youth
involved with Children in Need of Services
(CHINS) petitions (now Children Requiring

K
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ty. “It is once again another way that I am exposed
to some aspect of the court system here in the
Commonwealth.”
She is also a mentor, helping new workers
transition into the department. “Helping teach is a
great way to reinforce what you know. MSLaw
also helped me improve and expand upon the

skills I need to do a lot of case presentation and
writing at work.”
Kaileen expects to graduate in December 2015.
She is open to any field of law; however, she anticipates that opportunities will continue to open for
her in family and juvenile law. n

Jean Paul Turayishimye
t MSLaw, Jean Paul Turayishimye is a thirdyear law student. But in March 2014, he
became a celebrity when stories of his escape
from Rwanda and his first meeting with his
eight-year-old twin sons appeared in local and
national newspapers. Jean Paul and his family
were caught in one of the many tribal disputes in
Africa—this one between Rwanda’s Tutsi community and the Hutus. Jean Paul, whose family
was Tutsi, was born in the Congo, after his family was forced to flee Rwanda following the Hutu
revolt in 1959. Although Jean Paul was born and
raised there, he never really thought of the
Congo as home. “We were considered by
Congolese as intruders who were undeservingly
occupying their land and exploiting their
resources,” he explained. They had a derisive
term for the Rwandans: “Bulongo ya baba”
which, loosely translated, means “You are occupying our ancestral land, and your stay in the
Congo is temporary.” Life in the Congo for
Rwandans was not easy. Military troops who
were ostensibly sent to protect refugees often
physically attacked them and looted their possessions to compensate, Jean Paul said, for their
menial military wages. The few items of value
the refugees owned, such as livestock, were
given to the soldiers as bribes to leave them
alone. Incidents of child rape were not uncommon—so much so that families hid their young
daughters, or sent them away, if they knew soldiers were being deployed to their area.
One of the victims of the corrupt and ineffectual Congolese government was public education, which was poorly managed, underfunded,

A
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and lacking in qualified teachers, particularly in rural areas.
And there was no
public transportation
even when schools
were as close as 10 miles away. So, it was not difficult for Jean Paul to turn his back on the Congo
and enlist in the Rwandan Patriotic Front
(“RPF”) when the opportunity arose. In 1992, he
crossed into Uganda to join the RPA, the military
arm of the RPF, but a bout with malaria delayed
his enlistment until 1993. He says his motivation
for joining the military to fight in a revolutionary
war in a country in which he never lived was a
“search for identity. There was no hope for me in
the Congo. Corruption was everywhere. We
were excluded from political participation and
economic opportunities. Many Rwandan
refugees joined me in enlisting. The ruling
Rwandan President let it be known that
Rwandan refugees were not welcome into the
country. We were essentially without a country.
I really did not see a choice,” he stated.
For once, Jean Paul seemed to be on the winning side. He attributes the RPF’s ultimate victory to many factors. Pressure from neighboring
countries and the international community
helped. The RPF offered an alternative to the
abuse and hardships long endured by Rwandan
refugees. He believes the fall of the Berlin Wall
emblematically assisted opponents of African
dictators: it was a symbol of how even long term
oppressors could be defeated. The RPF received
assistance and support from other African councontinued on next page

truth and did not.
Although Jean Paul knew little about the
United States or Massachusetts, he had an aunt in
Fitchburg, so he chose to relocate here. The first
thing Jean Paul did when he arrived in the United
States was to see an immigration lawyer. He
learned firsthand how difficult it is to gain asylum in the U.S. He told immigration officials the
truth about who he was and his past. Even then,
it took four years to convince authorities that if he
returned to Rwanda, he would be tried and probably executed. He was granted asylum in 2009.
Immediately upon arrival in the US, Jean
Paul started to learn English—first, from DVDs
he checked out from the public library, then online at Mount Wachusett Community College,
where he later enrolled in the paralegal studies
program. He learned about the American College
of History and Legal Studies, and its affiliation
with MSLaw, from his professor at Mount
Wachusett. He questioned whether, at 39, he was
too old for law school. The director of admissions
at Mount Wachusett convinced him he could do
it, and he was admitted to ACHLS. After attending an open house at MSLaw, he “knew right
away that the school was the best transition to my
law career.”
Jean Paul says he had always loved the law
but never considered it realistic as a career until it
happened. “My life in the Congo and my experience working with the Rwandan government all
inspired me to become a lawyer. I saw how law
works to harm people and how some lawyers
benefit from the system. In Rwanda, justice was
directly related to wealth. The laws protected the
rich. I got my first taste of the American justice
system in 2009 when a Burundian citizen, who
spoke no English, was arrested for trespassing. A
friend encouraged me to apply to be a per diem
court translator, a job I still have today. The more
contact I have with the courts here, the more I am
committed to becoming a lawyer,” he noted.
Like many other aspects of Jean Paul’s life,
law school has not come easily. “The most challenging aspect is the language barrier,” he admitted. “English is my sixth language. Being in classes with students whose native language is
English puts me at a disadvantage.” During his
time at MSLaw, Jean Paul was trying to bring his
twins, then eight years old, into the U.S. Forced to
leave them behind when he fled, the children had
been in the custody of his sister and parents in
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tries, such as Burundi. The scorched-earth policy
of Rwanda’s then-President had alienated
Rwandan citizens, and his polarizing ideologies
had made no friends among neighboring African
countries. Numerous countries coalesced to
impose an arms embargo. All Rwanda’s neighboring countries, save the Congo, were sympathetic and supportive of the revolutionaries’
efforts, which severely hurt Rwanda’s economy.
In the end, Tanzania helped broker a peace
accord in 1994. The former Rwandan President
was killed returning from the peace talks when
his plane was shot down. Chaos and mass genocide ensued. Two of Jean Paul’s brothers were
killed; one was only 15. The RPF/RPA used this
turmoil as an opportunity to take over leadership
under the title “National Unity Government” on
July 19, 1994.
The RPF/RPA government vowed to establish a fair and open coalition government, comprised of both Tutsis and Hutus. However, the
promise was not fulfilled. For example, the government established a court system comprised of
Tutsi judges who were not lawyers. Millions of
genocide suspects were convicted and sentenced
to up to life in prison in these makeshift courts at
the same time UN tribunals conducted fewer
than 60 trials that resulted in several acquittals.
The new government continued to disappoint.
Opponents were jailed, and many were forced to
leave the country. In the meantime, Jean Paul had
left the military and taken a job in Army archives.
In 1998, he became secretary to the army chief. In
2003, he became personal assistant to Lt. Gen.
Faustin Kayumba Nyamwasa, Secretary General
of National Intelligence. Troubles for Jean Paul
renewed in 2005, when Nyamwasa was suspected of plotting to overthrow the Rwandan
President, and he was sent to India as the
Rwandan ambassador. Nyamwasa ultimately
fled to South Africa and survived three attempts
on his life. Because of his affiliation with
Nyamwasa, Jean Paul was the subject of numerous interrogations. He knew his days of safe
haven in Rwanda were numbered. So, he went to
Burundi, applied for a Burundian identity and
passport under an assumed name, and used the
passport to flee to the United States in 2005,
telling officials he was going to attend the wedding of a relative. He knew he was not going to
return, and to this day he feels guilty that he lied
to get a visa when many others in line told the

continued on page 50
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SJC Rules § 35A is Not Part of
Mortgage Foreclosure Process
By Benjamin Adeyinka, Esq.
Summary of Decision
On March 12, 2014, the Massachusetts Supreme
Judicial Court (“SJC”) rendered a landmark decision in U.S. Bank Nat. Ass’n, v. Schumacher,1
resolving the question of whether a mortgagee’s
failure to strictly comply with the right-to-cure
statute, Mass. Gen. Laws ch. 244, § 35A (“§ 35A”),
renders a foreclosure sale void. The SJC determined that the statutory right to cure required
under § 35A is “not part of the mortgage foreclosure process,” and therefore failure to strictly
comply with § 35A does not, in and of itself, render a foreclosure sale void in a summary process
action.2
Justice Gants explained in the concurrence
that a defendant would have to prove more than
a mere violation of § 35A to defeat a summary
process action. The defendant would have to
prove “that the violation of § 35A rendered the
foreclosure so fundamentally unfair that she is
entitled to affirmative equitable relief [of] setting
aside of the foreclosure sale."3

Procedural History
In October 2009, U.S. Bank N.A., Trustee (“U.S.
Bank”) became the owner of the subject property
by foreclosure sale. On April 12, 2010, U.S. Bank
filed a summary process complaint against former owners, John and Edna Schumacher
(“Schumacher”) in Worcester Housing Court.
Schumacher filed an answer and counterclaims
denying that U.S. Bank owned the subject property. The answer filed “made no mention of any
problems concerning the [35A notice].”4
The summary process action proceeded to
bench trial and Schumacher raised § 35A argu-
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ments for the first time. Schumacher alleged that
the § 35A notice was invalid because it misidentified U.S. Bank as the mortgagee, while MERS was
mortgagee of record at the time the letter was
sent. Schumacher argued that failing to name
MERS in the § 35A notice voided the foreclosure.
The Housing Court granted judgment to U.S.
Bank and Schumacher appealed to the
Massachusetts Appeals Court. The SJC took the
matter, sua sponte.

Legislative Intent of § 35A
As discussed by the SJC, § 35A was created by
2007 Mass Acts ch. 206, § 11, effective May 1,
2008. The law was designed to provide borrowers at least 90 day notice before a residential
mortgage is foreclosed and a list of resources
including the name and number of the party who
can assist the borrower with information on how
to cure default “. . . before the foreclosure process
is commenced . . ..”5 The clear intent of the statute
was to prevent foreclosures, prior to acceleration
of the debt and exercise of the statutory power of
sale. In 2010, § 35A was to provided a 150-day
right to cure and additional protections to help a
mortgagor in default.

§ 35A Case Law
The consumer and legal services bar consistently
raised the theory that because § 35A is within ch.
244, it was a foreclosure statute, and U.S. Bank
Nat. Ass’n v. Ibañez,6 requires strict compliance
with foreclosure statutes, although § 35A was not
included as part of the exercise of the power of
sale in Ibañez. The first case noted where a borrower successfully challenged a foreclosure by

1 467 Mass. 421 (2014).

4 Schumacher at 425.

2 Id. at 422.

5 Id. at 430-431.

3 Id. at 433.

6 458 Mass. 637 (2011).

continued on next page
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alleging a § 35A defect was Bravo-Buenrostro v.
OneWest Bank.7 In Bravo-Buenrostro, the § 35A
notice identified IndyMac as mortgagee,
although MERS was the record holder of the
mortgage at the time. The Superior Court held
that the alleged defect in § 35A voided the foreclosure: “one of the terms of the power of sale
that must be strictly adhered to is articulated in §
35A.” Citing Ibañez, the Bravo-Buenrostro court
“conclude[d] that § 35A’s ‘mortgagee, or anyone
holding thereunder’ language refers exclusively
to the current holder of the mortgage” and must
be included in the notice of right to cure.
Following Bravo-Buenrostro, judges across the
Commonwealth chose sides regarding § 35A:
strict compliance versus substantial compliance.
This split raised doubt in title examiners and real
estate practitioners because a copy of the notice
of right to cure is not part of the record title. In the
summary process courts, Land Court, Superior
Court, Appellate Court, and Federal District
Court, decisions can be found on both sides of
this issue. Compare: Stephens-Martin v. Bank of
N.Y. Mellon Trust Co., N.A.,8 (even though borrower alleged that the § 35A notice failed to give
the name and address of the mortgagee“ [t]he
Notice to Cure contain[ed] all material information required by § 35A”); FNMA v. Clark9 (“strict
compliance with § 35A is required prior to exercising the statutory power of sale.”); FNMA v.
Read10 (court found no authoritative mandate
that requires strict compliance with § 35A); and
Sovereign Bank v. Sturgis11 (“The Supreme Judicial
Court, in defining the statutory power of
sale…did not include an obligation to comply
with § 35A.”).
Given the uncertainty of how a court would
rule on a post-sale challenge to § 35A, title insurers refused to insure any post-foreclosure property that the borrower continued to occupy. The
issue could not be resolved until the SJC ruled on

8 2013 Mass. LCR LEXIS 148 (Mass. Land Ct., 2013).
9 No. 11-SP-2277 (Western Hsg. Ct., 2013).
10 No.13-ADMS-40006 (Southern District Appellate

Ct., 2014).

REBA’s Involvement
On August 2, 2013, the SJC solicited amicus briefs
for the Schumacher case. Given the effect of the
controversy on title insurability, the Real Estate
Bar Association’s (“REBA”) amicus committee
voiced its concerns in a brief submitted to the
SJC. The brief stressed that § 35A must be complied with prior to the exercise of the power of
sale, not as part of it. It also discussed the risk to
the perceived trustworthiness of record title if the
SJC found that the § 35A required strict compliance, noting that § 35A notice is not recorded at
the registry of deeds, so interested parties cannot
determine compliance with § 35A by way of a
title examination.

Application of Schumacher
Post-Schumacher, courts have applied the “fundamentally unfair” standard in analyzing borrowers post-sale § 35A challenges. On March 31,
2014, the Boston Housing Court ruled that a
defendant’s § 35A challenge did not render the
foreclosure, so “fundamentally unfair” that it
would void a foreclosure sale that took place in
July 2012.12 The United States District Court also
applied Schumacher analysis in Coelho v. Asset
Acquisition,13 stating “[i]n order to succeed on a
Section 35A claim the plaintiffs “must prove that
the violation of § 35A rendered the foreclosure so
fundamentally unfair that [they are] entitled to
affirmative equitable relief, specifically the setting aside of the foreclosure sale . . ..” (J. Gants
concurring).14 Having acknowledged the absence
of actual prejudice from any of the claimed
defects in the notice, the plaintiffs have not made
the necessary showing.”15
REBA members and real estate practitioners

12 FNMA v. Bain, No. 12-SP-4224 (Boston Hsg. Ct.,
2014).
13 No. 13-10166-GAO (D. Mass. 2014).
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7 No. 11-03961 (Suffolk Sup. Ct., May 31, 2011).

whether § 35A is part of the foreclosure process
itself and, if so, whether a mortgagee's failure to
strictly comply with its provisions renders a foreclosure sale void.

14 Id., quoting Schumacher at 433.
15 Coelho at p. 4.

11 863 F. Supp. 2d 75, 102-103 (D. Mass. 2012).
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across the Commonwealth should be pleased that
the SJC’s decision in Schumacher balances the fairness of providing proper notice to borrowers of
their rights prior to foreclosure with certainty of
title after a sale is complete and recorded at the
registry of deeds. This decision is a positive step
forward in the recovery of the housing market
and the preservation of the recording system in
Massachusetts by providing for the insurability
of titles post-foreclosure. n

as a paralegal in 2009. Attorney Adeyinka
has represented numerous financial institutions in litigation matters, bankruptcy, and
landlord/tenant law. This article originally
appeared in REBA News, The newspaper
of the Real Estate Bar Association for
Massachusetts, May 2014 Vol. 11, No. 2. It
is reprinted here with permission from the
author and REBA.

Benjamin O. Adeyinka (‘11) is an attorney
with Orlans Moran, PLLC, where he started

Turayishimye
continued from page 52

Rwanda. Still a wanted man in that country, he
feared that his children would be threatened as
bargaining chips to get to him. This all added
major stress to his studies.
Today Jean Paul lives with his wife, their
infant son, and the twins in Leominster. He continues to work as a court interpreter and with
Community Resources for Justice/Community
Strategies of Massachusetts, caring for disabled
individuals. He looks forward to being a human

rights attorney, activist, or immigration lawyer
when he graduates and passes the bar exam. He
has helped establish the Rwandan National
Congress in the United States and has not forgotten all the problems in Rwanda. Whatever the
future holds, doubtless it will include working to
eradicate the injustice that he, his family, and colleagues suffered at the hands of a government
whose job it was to protect all of its citizens. n

How Much is that Doggie Worth?
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bers of the family.” And fortunately, our judicial
system is beginning to recognize this discrepancy
and address it. With these two cases,
Massachusetts has a chance to be at the forefront
of changing the way society perceives and treats
the significance and status of animals in our lives.
The $500,000 bail amount in the Puppy Doe
case makes our Commonwealth only the second
state ever to set a bail that high (in August, a
Washington state judge set the same bail amount
for a man accused of blowing up his family’s
Golden Retriever). In contrast, last week, a Texas
judge refused to increase a $10,000 bail for a man
who allegedly bludgeoned, mutilated, and
beheaded his neighbor’s cat. Having posted pail,
the accused is now under house arrest, leaving
him free to torture other animals who cross his
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path. Which ruling makes more sense? With the
long established link between animal cruelty and
later crimes of violent abuse, $10,000 for such a
reprehensible act seems excessively low.
On the civil side, the law of remedies allows
for one who is wronged to be made whole. In
many cases that deal with tangible items, this is
fairly accomplished with replacing the damaged
or destroyed item. This makes much sense: why
spend hundreds of dollars to fix a seven-year-old
television, when for comparable money, one
could get a new one? But that new television can
be the same model, type, shape, and size as the
original, and it can have exactly the same (or better) features. The same is not true of a pet.
Animals—like humans—have their own personalities that are unique to them. The law needs to

recognize this important distinction when it
comes to valuing what an animal is worth.
The good news is, Massachusetts recognizes
this. In 2002, the appeals court held that where
the diminution of market value is unattainable
(such as is the case with most pets), then restoration costs are appropriately awarded if reasonable and necessary due to damage inflicted by
the defendant. That Court delineated tangible
property from “special purpose property”—that
which has no ascertainable value. That case, it is
important to note, involved restoration of a pier.
Certainly if a pier can be found to possess such
unique characteristics as to qualify it as “special
property,” then an animal merits the same classification.
One of the purposes of punishment is to act
as a deterrent. If the punishment does not hurt
enough, then there is little to prevent future similar offenses. It is time for courts everywhere to
take tortious and criminal injuries to animals
seriously and to deviate from the traditional concept of animals as property in favor of a heightened—or special—property status. And we can
start right now, right here in the Commonwealth. n
UPDATE: On August 20, 2014, Governor Deval
Patrick signed into law the bill known as Puppy
Doe Bill. Inspired by the abuse described in the
first paragraph of this article, the law raises the
maximum sentence for animal cruelty convictions from five to seven years and increases the
maximum fine to $5,000 (from $2,500). Repeat
offenders face a maximum of 10 years in prison.

This article is reprinted with permission from
the December 9, 2013 edition of The National
Law Journal © 2013 ALM Media Properties,
LLC. All rights reserved. Further duplication
without permission is prohibited. For information, contact 877-257-3382, reprints@
alm.com, or visit www.almreprints.com.
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