
 

 

 

 

 

Opt-Out Payments Best Practice Webinar Follow-Up Questions & Additional Resources 

Q1.   What about Opt-Out Incentives and employees eligible for TRICARE? 

A1. The TRICARE law adopted the same prohibition on financial incentives that is found in the 
Medicare Secondary Payer rules.  However, the regulations for TRICARE provide for three 
exceptions, situations when providing an incentive would not be a violation of the general rule. 

TRICARE General Rule: 

Under 10 U.S.C. 1097c, an employer or other entity is prohibited from offering TRICARE 
beneficiaries financial or other benefits as incentives not to enroll in, or to terminate enrollment 
in, a group health plan that is or would be primary to TRICARE. This prohibition applies in the 
same manner as section 1862(b)(3)(C) of the Social Security Act applies to incentives for a 
Medicare-eligible employee not to enroll in a group health plan that is or would be primary to 
Medicare. 

Employers are prohibited from offering TRICARE beneficiaries financial or other benefits as 
incentives not to enroll in, or to terminate enrollment in, an alternative to the employer primary 
plan unless: 

a) The beneficiary has primary coverage other than TRICARE; or 
b) The benefit is offered under a cafeteria plan under section 125 of the Internal Revenue Code 

and is offered to all similarly situated employees, including non-TRICARE eligible 
employees; or 

c) The benefit is offered under a cafeteria plan under section 125 of the Internal Revenue Code 
and, although offered only to TRICARE-eligible employees, the employer does not provide 
any payment for the benefit nor receive any direct or indirect consideration or compensation 
for offering the benefit; the employer's only involvement is providing the administrative 
support for the benefits under the cafeteria plan, and the employee's participation in the plan 
is completely voluntary. 

Penalties include a civil monetary penalty of up to $5,000.00 for each violation.  

See 32 CFR §199.8(d)(6).  

https://www.gpo.gov/fdsys/pkg/CFR-2011-title32-vol2/xml/CFR-2011-title32-vol2-sec199-8.xml


Q2:  What about Opt-Out Payments and employees eligible for Medicaid? 

A1: There are no laws or regulations that prohibit an employer from offering a financial incentive for 
opting out of the employer’s group health plan to an employee who is eligible for Medicaid.  

Q3.  What about the waiver form required by some carriers? How is requiring the employee to 
complete that not the same as requiring “proof of other coverage”? 

A3. Some carriers request that employees who are waiving coverage to complete a form that 
includes information about the other coverage the employee has. For some carriers, the 
individual checks a box that generally describes the other coverage they have.  For example, 
“coverage through spouse’s employer” or “individual coverage from the Marketplace”.  Other 
carrier forms ask for more detailed information, such as, policy holder’s name, group number, 
and policy/contract number. These requests are unique to the carrier and are being required as 
part of the carrier’s policies and procedures.  It is unrelated to the employer’s opt-out policy. 

An employer should make it clear that the receiving the opt-out payment is not conditioned on 
providing proof of other coverage. Cafeteria plan documents and any other material that 
describe the terms of the opt-out payment program should be revised to remove any language 
requiring proof of other coverage as a condition for receiving the opt-out payment.  

Q4. Where can I find more information about the Medicare Secondary Payer rules? 

A4.  The Centers for Medicare & Medicaid Services (CMS) website has lots of resources available 
for employers and individuals who are eligible for Medicare. 

 Overview of Medicare Secondary Payer rules 

 Medicare: Who Pays First? 

 

 

 

 

 

https://www.cms.gov/Medicare/Coordination-of-Benefits-and-Recovery/Coordination-of-Benefits-and-Recovery-Overview/Medicare-Secondary-Payer/Medicare-Secondary-Payer.html
https://www.medicare.gov/supplement-other-insurance/how-medicare-works-with-other-insurance/who-pays-first/which-insurance-pays.html

