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Kentucky Supreme Court Finds Confidentiality Provision 
of a Settlement Agreement in Violation of Ethical Rules 

 
 In its December 2013 decision in Kentucky Bar Association v. Unnamed 
Attorney, 012-SC-000388-KB, 414 S.W.3d 412 (Ky. 2013), the Supreme Court of 
Kentucky ruled that a confidentiality and non-cooperation provision of a settlement 
agreement violated the Rules of the Supreme Court and reprimanded the attorney who 
placed the provision in the settlement agreement. Though this case involved 
representation of an attorney in a disciplinary matter, the ruling may have a significant 
effect on civil settlement agreements in Kentucky.  
 
 An individual filed a complaint against her former attorney with the Kentucky Bar 
Association.  An unnamed attorney negotiated a settlement agreement with the 
complainant. The settlement agreement included a provision that the complainant 
agreed not to provide the Kentucky Bar Association with further information regarding 
the complaint unless directed to do so pursuant to a subpoena, court order, or other 
binding authority.  
 
 When the unnamed attorney later provided a copy of the settlement agreement 
to the prosecutorial agency for the Kentucky Bar Association, a charge was issued 
against him. After the case was heard by the Trial Commissioner and the Kentucky Bar 
Association Board of Governors, the Supreme Court of Kentucky exercised its power to 
review the matter. The Supreme Court of Kentucky ruled that the settlement agreement 
violated SCR 3.130-3.4(g). The rule requires attorneys not to direct a party other than a 
client to voluntarily refrain from giving information to another party unless certain 
conditions are met.  
  
 A dissenting judge and Professor William Fortune are concerned that this new 
interpretation may have far-reaching and unintended consequences. Oftentimes, a 
confidentiality provision requires a plaintiff not to voluntarily reveal information related to 
the incident that is the basis of a lawsuit. The agreement is frequently aimed at 
preventing the settling plaintiff from speaking with other parties to lawsuits filed against 
the settling defendant.  
 
 The recent ruling could mean that attorneys incorporating confidentiality 
provisions in settlement agreements are doing so in violation of the Rules of the 
Supreme Court (Kentucky’s ethical rules for attorneys). Until the Supreme Court of 
Kentucky further expands on its new interpretation of the rule, attorneys incorporating 
confidentiality provisions in their settlement agreements risk the possibility of sanctions 
from the Kentucky Supreme Court. 
 


