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Treating Injured Workers

Medical Marijuana Complicating Workers’ Comp
controlling nausea and 
stimulating appetite, 
and in the workers’ 
comp arena, chron-
ic – and especially 
neuropathic – pain 
stands out as an 
issue that insurers 
must address. 

So for now, state courts 
seem to be the battleground over the use of 
medical marijuana to treat injured workers. 

In New Mexico, the state Court of Ap-
peals has ruled three times since 2014 
that medical marijuana is “reasonable and 
necessary” for injured workers, and that it 
should be covered under workers’ comp.

Must insurers pay for pot?
It has yet to be determined whether the 

answer is affected by state or federal regula-
tions. Even in states in which marijuana use 
is legal for medical purposes, laws may not 
require insurers to pay for it. 

In a situation in which the employer or 
insurance provider is located in a state that 
does not allow for medical marijuana and 
chooses to pay for its use for an employee 

WHILE INSURERS and employers 
have expressed concern over the 
rise of medical marijuana in the 

context of workers’ compensation, some 
experts and new research suggest it could 
reduce the use of controversial and highly 
addictive opioids to treat pain. 

There is a growing consensus in the work-
ers’ comp community that any treatment 
that can reduce the use of opioids is worth 
considering. Several studies have found 
that long-term use of opioids to treat pain 
often ends up increasing the cost of claims, 
as well as keeping many workers off the job 
longer than usual. 

But there are also concerns about us-
ing marijuana to treat injured workers: It’s 
still illegal under federal law, and it may be 
detrimental to a worker’s efforts to return to 
work after the injury has healed.

The U.S. Food and Drug Administration 
has not approved marijuana for treating any 
medical condition. Also, there have been few 
studies looking at the effi cacy of marijuana 
in treating pain.

Scientists have confi rmed that the can-
nabis plant contains active ingredients 
with therapeutic potential for relieving pain, 

in a state in which it is allowed, the employer 
may fi nd themselves in violation of their own 
state’s laws, as well as federal law. 

In the states where the law permits the 
use marijuana for medical purposes, legal 
protection is afforded to patients diagnosed 
with a variety of illnesses. Generally, these 
include pain relief, particularly of neuro-
pathic pain, nausea, spasticity, glaucoma, 
and movement disorders. 

Legislation varies widely, and can be as 
vague as that in California, which reads, 
“Any debilitating illness where the medical 
use of marijuana has been ‘deemed ap-
propriate and has been recommended by 
a physician.’ ” 

On the other hand, “Marijuana has the 
potential to cause or exacerbate problems 
in daily life, including increased absences, 
tardiness, accidents, workers’ compensa-
tion claims and job turnover,” according to 
the National Institute on Drug Abuse.

Marijuana is classified as a Schedule 
I drug, meaning it has a high potential for 
abuse and no currently accepted medical 
use in treatment in the United States. 
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What employers can do
• All employers should have a drug policy in place, which 

must be re-evaluated on a consistent basis to ensure compliance 
with state and federal laws. 

• Paying for medical marijuana under workers’ compensa-
tion is a gray area and could have repercussions. Until the laws are 
clarifi ed, payment should be under the direction of the state board. 
In addition, each case must be reviewed individually. 

• When an employee returns to work after being treated with 
marijuana, keeping them and other employees safe should be the 
primary concern. 

Although this should also be considered when an employee is 
treated with any medication, extra caution is needed due to the fact 
that marijuana use is still illegal under federal law. 

• Employers should review their workplace and employment 
policies to incorporate changes as they occur. 

Make Sure You Update Your Drug Policy to Refl ect Laws

N EW RULES approved by California’s insurance commissioner, 
Dave Jones, will reduce the effects of a single claim on small 
and mid-sized employers’ workers’ comp premiums, ad-

dressing an issue that has long haunted many California companies. 
The changes approved for the Experience Rating Plan will intro-

duce a new formula for gauging an employer’s expected and excess 
losses for claims. 

It will replace the current “split-point” system that has been 
blamed for being too volatile and punishing small employers for 
incurring a single workers’ comp claim.  

The current system
The current system calculates all losses up to a $7,000 split 

point and then a portion of the losses over that level, which are 
deemed “excess losses.” 

Typically, if the costs of a claim or claims are at or below the 
primary expected losses, the effect on an employer’s premium is 
minimal. But if the costs exceed expected costs, there will be a 
disproportionate impact. 

Starting in 2017
The new system will use a vari-

able split point for determining 
primary and excess losses that are 
counted in an employer’s workers’ 
comp experience. 

The new system, which will take 
effect in 2017, includes split points 
as low as $4,500 – and as high as 
$75,000 for the largest employers. 

The change will put greater em-
phasis on the number of claims an 
employer incurs, and de-emphasize 
the cost of claims on employers’ 
X-Mods and workers’ comp experi-
ence.

The Workers’ Compensation 
Insurance Rating Bureau, the body 
that tracks workers’ comp claims 

Workers’ Compensation

New System to Reduce Effects of  a Single Claim
costs experience in California, says the new system “enhances the 
accuracy of the experience rating formula, especially for smaller 
employers, reduces volatility and provides fl exibility for simplifying 
the experience rating formula in future years.”

The Rating Bureau had to act because the $7,000 split point has 
been in place for more than a decade without change. 

But it has been loath to do so because of the negative effect it 
would have on smaller employers.  

The new system also closes a loophole that some small and mid-
sized employers are using to avoid the impact of their claims history. 
In some cases, employers near the rating threshold can avoid the 
impact of a large claim by refusing to cooperate with an audit by their 
workers’ comp carrier. 

In these cases, the unaudited premium is excluded from the rat-
ing calculation, and that can make the employer ineligible for an X-
Mod because their premium total is now below the rating threshold.

Under the new rules, an employer that had an X-Mod and is no 
longer eligible because of the exclusion of unaudited pay, will still 
receive an X-Mod if it is greater than 100. 

This change, too, will take effect for 2017 policies. 

CURRENT METHOD
ONE CLAIM HURTS 

METHOD IN 2017
CLAIM FREQUENCY MATTERS

One claim that costs more than $7,000 can 
have an outsized effect on a small fi rm’s 
premium.

An employer’s experience rating will put greater empha-
sis on the number of claims incurred, and de-emphasize 
the cost of one claim.
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Common Probe Triggers and What Auditors Look for
Health Plan Audits

It’s been reported that the DOL seems to have a general disregard 
for grandfathered plans and may give them extra scrutiny. 

• Waiting periods – The ACA bars employers from requiring 
that new hires wait more than 90 days before they are offered health 
insurance. Expect an audit if you are not complying with these rules. 

IRS audits
• ACA reporting – Employers are required to self-report about 

their efforts to offer full-time employees compliant health insurance 
coverage. Failure to comply with the reporting requirement may result 
in penalties of $100 per incident, up to $1.5 million. Employers need 
to make sure that they comply with these reporting requirements. 

Also, there are assessments exceeding $3,000 a year per worker 
if the coverage you are offering your employees is not affordable. Even 
if you are offering what you think is affordable coverage to all of your 
workers, because people are paid different wages, coverage may not 
be affordable to those who are paid the least. 

• Not tracking hours – The standard for discerning if an indi-
vidual is a full-time employee is that they work more than 130 hours 
per month. If you have a number of part-time employees whose hours 
vary month to month, it’s going to be diffi cult to gauge who is full-timer. 

The IRS lets fi rms use a few different methods for tracking employee 
hours for the purposes of the ACA, but the variable-hour tracking method 
is the most complex and may invite additional IRS scrutiny.

The takeaway
The key is preparation for any employer that wants to pass an audit 

without incurring penalties. 
We can work with you to ensure that you have the proper sup-

porting documentation in place in case you are contacted for an 
audit. 

A S THE Affordable Care Act takes hold further, government 
agencies are stepping up their audits of health plans across 
the country.

With many employers still unclear over exactly what they need to 
do to fully comply with all of the sections of the ACA – from providing 
affordable insurance to reporting on their plans – the risk is great that 
you may be found not in compliance at least in some area. 

There are three government entities that are responsible for auditing 
employer health plans, and they all have different areas of responsibility

While one entity may audit an employer, all three are now coop-
erating with each other and sharing information. This has signifi cant 
implications for employers.

Health benefi ts attorneys have noted that if an auditor fi nds an 
infraction that may not be part of their agency’s auditing purview, they 
are passing the information on to other agencies. 

For the purposes of this article we will be focused on the audits 
that are most likely to happen, and the main triggers for these audits.

DOL audits
• Adult children – The ACA requires that group health plans al-

low their enrollees to keep their grown children up the age of 26 on their 
family coverage plans. The Department of Labor requires a sample of 
the written notice describing enrollment rights for dependent children 
up to age 26 who have used the plan since September 23, 2010.

• Rescission of coverage – If a plan has been rescinded, the 
DOL requires a list of all affected enrollees and a copy of the written 
notice 30 days in advance of each rescission. 

• Grandfather status – Employers that are retaining grandfa-
thered plan status must provide documentation to substantiate that 
status, as well as a copy of the required annual notice distributed to 
participants advising of the plan’s grandfather protections. 

Department of Labor
• ACA
• Employee Retirement Security Act
• Health Insurance Portability and 
 Accountability Act

Department of Health and 
Human Services
• Summary of Benefi t Coverage 
compliance
• HIPPA privacy, security and breach 
notifi cation rules
• Medicare secondary payer

Internal Revenue Service
• ACA (also including reporting)
• Misclassifi cation of workers as inde-
pendent contractors
• COBRA issues
• Tax issues concerning employee 
benefi ts

Auditing Agencies

y p y, y
notifi cation rules
• Medicare secondary payer

• Tax 
benefi t
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T HANKS TO a stream of news reports, by now you should know that 
your personal information can be compromised – leaving you open 
to identity theft and your fi nancial accounts vulnerable. 

A recent report by Javelin Strategy & Research found that $16 billion 
was stolen from 12.7 million US consumers in 2014, when there was a 
new identity fraud victim every two seconds. 

Fortunately, there are ways to lower your risk of becoming an identity 
theft victim. Bankrate.com recommends the following in a recent blog:

Don’t over-share on social networks
A 2011 Javelin report found long-time social networking users were 

almost twice as likely as those newer to social networking to become 
victims of ID theft.

Javelin recommends setting your privacy settings at the highest level 
on these sites and not sharing facts like your exact birth date, including the 
year, or information that could be used to answer your security questions, 
such as your mother’s maiden name.

Use anti-virus and anti-malware software
The most common way malware and viruses enter your computer 

system is getting you to click on links or attachments in seemingly genuine 
e-mails. From there, they can record keystrokes to mine passwords, hijack 
online banking sessions and probe your PC for fi nancial information. 

Anti-malware software can detect such links and remove them before 
you click. And it can detect malware that’s infected your computer.

Another way to thwart any virus or malware that may infect your com-
puter is to limit the amount of fi nancial information you keep on your PC. 

Handle fi nancial documents with care
Keep your paper documents secure at home and, when you are purg-

ing credit card and bank statements, shred everything before putting it in 
the trash. Thieves can do a lot with those statements, which give them 
access to your personal information. 

It’s usually not worth the risk for thieves to break into your home for this 
information, but it’s easy to fi sh out of your garbage can outside.

Create strong passwords
Once thieves have zeroed in on your e-mail address or account 

username, they’ll often try to guess your password, either manually or 
using a computer program to try thousands of passwords until they fi nd 
the correct one.

To keep from becoming a victim of ID theft, stay away from obvious 
passwords, like “11111” or “password.” Mix it up. Use a combination of 
capital and lower-case letters, spaces, numbers and special characters, 
if possible. 

Also, don’t use the same password for different sites. Another good 
tactic is to decline every time a fi nancial website asks to save your pass-
word when you’re logging on.

Be careful with unsecured Wi-Fi
Criminals have become good at intercepting unsecured Wi-Fi com-

munications, so you should avoid logging on to your bank account when 
using a coffee shop connection.

Also, make sure that your home Wi-Fi has a diffi cult password. 

Don’t bite on phishing scams
Phishing, or the practice of sending out fraudulent e-mails soliciting 

fi nancial information or getting users to click on virus-laden links or at-
tachments, is a growing identity theft threat.

One problem is that phishing e-mails have become increasingly 
convincing, thanks to growing information available to thieves about you 
to make the e-mails more persuasive. 

To avoid becoming a victim, read e-mails carefully before clicking on 
links or attachments, especially if an e-mail comes from out of the blue 
or asks for personal or fi nancial information.

Monitor credit and bank accounts 
Checking your credit card and debit card statements online on a daily 

basis is a good way to keep tabs on any fraudulent activity.
Look at the accounts carefully because often, credit card thieves will 

make small purchases that most people may not notice. 

Seven Ways to Protect Yourself  from Identity Theft
Online Security
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