
 

 
8088217v.2 

Potential Amicus Brief on behalf of Cites  

Submitted by:  Gregory L. Diskant, partner, Patterson Belknap Webb & Tyler, LLP; 
member, Common Cause National Governing Board     

The issue – why cities should care 

In Evenwel v. Texas, the Supreme Court will decide whether the "one-person, one-vote" principle 
of the Equal Protection Clause of the Fourteenth Amendment requires that State legislative 
districts be created based on the number of voters, excluding non-voting foreign-born 
immigrants and children, rather than the total number of persons in the district.  We are 
organizing a group of cities to submit an amicus brief in support of using total population and in 
opposition to using voters.   

No state draws state districts based only on voters. Forty-five states use total population for 
purposes of districting  (five  states  define  “residents”  somewhat  more  narrowly  than  total  
population).   This reflects the principle that legislators represent everyone in their districts, not 
just the voters.  No court has ever endorsed the argument that counting voters alone is the proper 
constitutional standard for districting.  Rather, the only courts that have ruled on the issue have 
held that use of total population for districting purposes is entirely permissible.   

A win for Evenwel would require redistricting the legislatures of all 50 states and also all local 
legislative bodies that are based on total population.  It would hurt particularly cities and large 
urban areas that have large populations of foreign born immigrants not yet eligible to vote, who 
would be excluded from their population base in determining their representatives.   

The legal argument – federal elections 
 
The Fourteenth Amendment, section 2, unequivocally requires the use of total population as the 
basis for congressional apportionment.  It  provides:      “Representatives shall be apportioned 
among the several states according to their respective numbers, counting the whole number of 
persons in each state,  excluding  Indians  not  taxed.”   
 
Congress considered, and rejected, using voters instead of total population.   As Senator Jacob 
Howard  explained  during  debates  over  the  Fourteenth  Amendment,  “Numbers,  not  voters  .  .  .  ;;  
this is the theory  of  the  Constitution.” 
 
The Supreme Court has found, based on this history, that the Constitution requires that federal 
Congressional districts to have an equal number of people, that is, that the total population be 
used as the base for calculation.  Wesberry v. Sanders, 376 U.S. 1 (1964).  Evenwel does not 
challenge the federal rule. 
 
The legal argument – state and local elections  
 
There is no good reason for a different rule for the states.  The one-person, one-vote principle 
derives from the Equal Protection Clause of the Fourteenth Amendment.  It guarantees equal 
protection of the laws to all “person[s] within [the state’s]  jurisdiction.”    The  “person[s]” within 
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the state’s  jurisdiction  who  are  accorded equal protection are the same “persons” within the 
state’s  jurisdiction  who are required to be counted for apportioning federal elections. 
 
In  Evenwel’s  view,  what  is  constitutionally  required for redistricting for the House of 
Representatives is constitutionally forbidden in redistricting for state and local legislative 
bodies.  Evenwel has pointed to nothing that would sanction such a curious result.   
 
One-person, one-vote is not in tension with total population  
  
Evenwel  relies  on  statements  in  the  Supreme  Court’s  one-person, one-vote case law that seem to 
equate the principle of those cases with concern about dilution of individual votes, citing 
language  such  as  “all  who  participate  in  an  election  are  to  have  an  equal  vote,”  Reynolds, 377 US 
at 557-58,  and  “each  qualified  voter  must be given an equal opportunity to participate in that 
election.”  Hadley, 397 US at 56.  That language does not call for the result Evenwel advocates.   
 
In most of these cases, there was no particular reason for the Court to assume that there would be 
any difference if districting were based on total voters or total population, and there was no 
reason for the Court to be more precise in its analysis.    
 
The true principle of these cases derives from the requirement in the Equal Protection Clause that 
all persons within  a  state’s  jurisdiction  – not all citizens, not all voters – must receive equal 
protection of the laws. As Chief Justice Warren said in Reynolds, “Legislators  represent  people,  
not  trees  or  acres.”   Thus, the true goal of the one person-one vote principle is to ensure "equal 
representation for equal numbers of people." Kirkpatrick, 394 U.S. at 531. 
 
Persons, not voters, are constituents 
 
An  elected  representative’s  constituents -- the persons whose interests he or she is responsible for 
protecting – are all persons residing in each legislative district.  Young adults under 18 and 
children are constituents.  Immigrants who cannot yet vote are constituents.  Non-voters are 
constituents.  Voters who voted for other candidates are constituents.  These people pay taxes, 
consume services and are entitled to be represented by the officials who are elected by the voters. 
 
This is the so-called  theory  of  “representational  equality.”    It assures that constituents have more 
or less equal access to their elected officials, by assuring that no official has a disproportionately 
large number of constituents to satisfy.  Also, assuming that elected officials are able to obtain 
benefits for their districts in proportion to their share of the total membership of the governing 
body, it assures that constituents are not afforded unequal government services depending on the 
size of the population in their districts. 
   
A nation of immigrants -- Evenwel would disproportionately penalize cities and large 
urban areas      
 
Cities and other large urban areas have a vital interest in the outcome of this case.  Creating 
districts based on voters, not population would significantly reduce many  cities’  representation in 
their state legislature. Virtually all Americans are immigrants or descendants of immigrants.  



 

3 
 
8088217v.2 

Until they are naturalized, immigrants cannot vote.  At the same time, they tend to congregate in 
the  nation’s  largest  cities.   
 
The percentage of the overall U.S. population that is foreign born is about 13%.  In contrast, here 
are the top-ten metropolitan areas in terms of percentage of foreign born residents: Miami-Fort 
Lauderdale-Pompano Beach, FL (38.8%); San Jose-Sunnyvale-Santa Clara, CA (36.7%); Los 
Angeles-Long Beach-Santa Ana, CA (34.3%); San Francisco-Oakland-Fremont, CA  (30.0%); 
McAllen-Edinburg-Mission, TX (28.9%); New York-Northern New Jersey-Long Island, NY-NJ-
PA (28.8%); El Paso, TX (26.2%); San Diego-Carlsbad-San Marcos, CA (23.5%); Oxnard-
Thousand Oaks-Ventura, CA (23.0%); Stockton, CA (22.6%).  

Children deserve representation, too   
 
There are also larger congregations of children in some cities.  Overall, 23% of the population is 
under 18, but that percentage is higher in some large urban areas, particularly in the Southwest. 
Creating legislative districts based on voters – and excluding children – would tend to benefit 
rural areas in those states where there are fewer children and penalize the cities, even though the 
cities are greater consumers of services for children, particularly educational. 
   
The top 10 metropolitan areas in terms of children are:  Salt Lake City, UT (29.4%); Riverside-
San Bernadino-Ontario, CA (28.7%); Houston-Sugar Land-Baytown, TX (27.9%); Dallas-Fort 
Worth-Arlington, TX (27.8%); San Antonio-New Branfels, TX (26.8%); Memphis, TN (26.5%); 
Atlanta-Sandy Springs-Marietta, GA (26.4%); Phoenix-Mesa-Glendale, AZ (26.3%); Raleigh-
Cary, NC (26.1%); Indianapolis-Carmel, IN (26.1%).   
 
Cities would lose their relative ability to influence State actions 
 
The Evenwel rule will not only impact representation of non-voters, but of all the people of cities 
and other large urban areas.  Reducing the number of state legislators representing cities – and 
increasing the number representing rural areas that face significantly different problems – will 
materially affect the ability of the  cities’  representatives to represent the interests of their city – 
not just the interests of immigrants (or children) but of all the people in the city. 
 
Voters and non-voters alike contribute to the economy, pay taxes, go to school, rely on the police 
and fire departments, use public transportation, travel on the roads, use public hospitals, seek 
redress from the courts, and participate in all the other aspects of civic life.  Representation in the 
state legislature commensurate with the size of each city’s population is a prerequisite to 
obtaining a fair share of state services for the city.   
 
 
 


