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Address most stalking cases through
an equity lens to ensure VAWA compliance

By Leslee Morris, ].D., Contributing Editor

n the spring of 2011, higher educa-
Ition professionals were processing

the recently released Office for Civ-
il Rights Guidance on Sexual Violence
when we caught wind of the proposed
Campus Sexual Violence Elimination
Act, dubbed SaVE, which had been in-
troduced in late 2010. The passage of
SaVE would, among
other things, require
institutions to include
incidents of stalking
and relationship vio-

“The best approach at this
time is to use the equity
lens for the vast majority

all are. Title IX requires an equity-
based response only when gender or
sex is the basis for the alleged miscon-
duct, but VAWA mandates equity
provisions in any stalking or relation-
ship violence case. The best approach
at this time is to use the equity lens for
the vast majority of stalking and rela-
tionship violence cases.

People tend to
think of stalkers as
strangers who are ob-
sessed with someone
with whom they've

lence in their Annual Of stalking and relationship 1,4 only superficial

Security Reports and
to resolve those in-
cidents through the
equity lens we were starting to apply
to sexual violence cases. Prior to SaVE,
neither stalking nor relationship vio-
lence had been addressed in a mean-
ingful way by OCR in its official guid-
ance documents.

SaVE was incorporated into the re-
authorization of the Violence Against
Women Act, which passed in 2013.
Many saw VAWA and Title IX as
two flagpoles holding up the banner
of gender equity. Yet the inclusion of
all stalking and relationship violence,
without a nexus connecting the cau-
sation of those incidents to gender or
sex, seemed somewhat confusing. Al-
though the majority of these cases are
likely to be gender- or sex-based, not

violence cases.’

interactions, if any.
But more than 80 per-
cent of campus stalk-
ing victims were acquainted with their
stalkers, according to a report pub-
lished by the National Criminal Justice
Reference Service. In fact, the vast ma-
jority were current or former intimate
partners or acquaintances. And stalking
is more common that you might think.
That report, titled “Extent and Nature
of the Sexual Victimization of College
Women: A National-Level Analysis,”
indicated that more than 13 percent of
college women had been stalked during
the previous academic year. In many
cases, stalkers are motivated by obses-
sion and a desire for control, which
stem from either a real or imagined re-

lationship with their victims.
Continued on p. 3

— Morris
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FROM THE FIELD

Case illustrates need to provide parties
with adequate notice

By Cynthia Gomez, Editor

recent case involving a Uni-

versity of Michigan student

who was accused of engaging
in sexual misconduct and suspended
highlights the need to give students
appropriate notice before questioning
them about potential policy violations
so that they can prepare and secure an
advisor, if they so choose.

Drew Sterrett was an engineering
student at the university when he was
accused of engaging in non-consen-
sual sexual intercourse. After leaving
campus following the completion of
his freshman year, he was contacted
by the school regarding the complaint
against him. He was interviewed
about the incident the same day via
Skype, even though he was not told
what the specific allegations against
him were.

Following an investigation, the in-
stitution proposed a resolution agree-
ment that would have required Ster-
rett to admit to sexual misconduct and
be suspended. He refused to accept the
agreement. Nonetheless, he was sus-
pended. He appealed the decision, and
a university appeals board lessened the
suspension period but required that
he admit to sexual misconduct if he

wanted to return to the university at
the end of his suspension. Through-
out all university proceedings, Ster-
rett raised concerns of procedural due
process violations.

While most of the procedural due
process claims he asserted in his law-
suit (Sterrett v. Cowan, et. al (United
States District Court, E.D. Michi-
gan, Southern Division, February 4,
2015)) failed, the district court found
that he could pursue his allegation
that was given inadequate notice
of the charges against him prior to
that initial investigatory interview.
“[T]he stronger the private interest...
the more likely a formal written notice
— informing the accused of the charge,
the policies, or the regulations the ac-
cused is charged with violating, and a
list of possible penalties — is constitu-
tionally required,” the court noted.

The court also allowed him to pur-
sue a constitutional claim against the
UM employee who conducted that
interview in her personal capacity for
failing to provide him with adequate
notice of the allegations against him
prior to the Skype interview, as well
as for failing to address Sterrett’s re-
quest to be “fully heard” before she is-
sued her investigation report. ¢
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The college environment is ripe
for stalking-type behavior. The self-
contained nature of the campus makes
it easy to determine individuals’ sched-
ules. And predictable class and work
schedules make it easy to follow or watch
individuals as they move about. Plus,
stalkers can readily find information
about a student or employee through
the campus directory. Access security
to buildings is often lax. In addition,
the campus is a socially interactive en-
vironment, where students are often
receptive to interactions with loosely
connected acquaintances and strang-
ers. Finally, as savvy internet users,
college-aged stalkers have seemingly
limitless platforms to contact their
would-be victims.

The reauthorization of VAWA
uses the definition of stalking from
the 1994 version of the law. Stalking
is defined as engaging “in a course of
conduct directed at a specific person
that would cause a reasonable person
to fear for the person’s safety or the
safety of others; or suffer substan-
tial emotional distress.” A course of
conduct is “two or more acts, includ-
ing acts in which the stalker directly,
indirectly, or through third parties, by
any action, method, device, or means,
follows, monitors, observes, surveils,
threatens, or communicates to or
about a person, or interferes with a
person’s property.” A reasonable per-
son is defined as “a reasonable person
under similar circumstances and with
similar identities to the victim.” And
substantial emotional distress is “sig-
nificant mental suffering or anguish
that may, but does not necessarily,
require medical or other professional
treatment or counseling.”

We've heard criticism of this defi-
nition. Some victim advocates worry
that it is too narrow. They believe that
college-aged students who are being

stalked may not identify with the “fear”
or “substantial emotional distress” el-
ements. For example, a 19-year-old
who is being stalked may take a differ-
ent route to class, avoid the gym, and
delete an online profile, but may attri-
bute those changes in behavior to an-
noyance or over-caution, and may not
readily identify with the concepts of
fear or substantial emotional distress.

Some colleges simply state in their
policies that emotional distress in-
cludes those situations in which one
person substantially alters everyday
activities as a result of the unwanted
course of conduct. However, oth-
ers fear that this definition is overly
broad, and may unintentionally en-
compass some behaviors that more
likely result from social awkwardness
or a disability like autism-spectrum
disorder rather than an obsession
based in fantasy or a desire to control
a former partner. Some suggest that,
like many criminal statutes, the stalk-
ing definition should require that the
course of conduct only constitutes
stalking when done in a menacing
manner or with intent.

Recent revisions to the ATIXA
model policies include two levels of
stalking to reflect the variation in
behavior. Stalking 1 is defined as “a
course of conduct directed at a specific
person on the basis of actual or per-
ceived membership in a protected class
that is unwelcome and would cause a
reasonable person to feel fear.” Stalking
2 is defined as “repetitive and menac-
ing pursuit, following, harassing, and/
or interfering with the peace and/or
safety of another.”

We suggest that institutions con-
sider incorporating these two ver-
sions of stalking into their policies
to comprehensively address stalking
while simultaneously recognizing that
stalking encompasses a wide array of
behaviors and degrees of severity. ¢

LESLEE MORRIS, ..

Leslee Morris is an associate
at The NCHERM Group, LLC.
She was previously a Title IX
compliance and grievances
coordinator for National Uni-
versity. You may contact her
at Leslee@ncherm.org.

KEY TAKEAWAYS

» While stalking may con-
jure images of strangers
lurking behind windows and
street corners, many stalk-
ers are intimate partners
or former partners of their
stalking obsessions.

» The self-contained nature
of the campus environment,
predictability of individuals'
schedules, often-lax building
security, and the tech savvy of
today's students make stalk-
ing particularly easy.

» To address concerns with
existing definitions of “stalk-
ing,” ATIXA separated stalking
into “stalking 1,” which covers
more benign behaviors, and
“stalking 2,” which involves
more menacing conduct. ¢
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W. SCOTT LEWIS, J.D.

W. Scott Lewis is a partner at
The NCHERM Group, LLC,
and a cofounder and advisory
board member of the Associa-
tion of Title IX Administrators.
He can be reached at Scott@
ncherm.org.

KEY TAKEAWAYS

» Each case will require in-
dividual consideration about
whether a single investigator
or team is most appropriate.

» Some factors to consider in
determining whether to con-
nect investigations are: prox-
imity in time and distance
between incidents; whether
behavior has a similar MO or
is indicative of a pattern; and
what the parties want to see
happen.

» The college, not the parties,
gets to decide how cases are
investigated and adjudicated.

» Whether different allega-
tions against a respondent
are adjudicated together or
separately depends partly on
the adjudication model used
by an institution. ¢

COMPLIANCE CORNER | INVESTIGATIONS & HEARINGS
Strategize approach for cases involving
multiple allegations, single respondent

By W. Scott Lewis, ].D.

ndividuals who commit sex-based

offenses often continue to offend

until caught. Research has proven
this, and the recent allegations
against Bill Cosby come to mind as
a case in point. In the college setting,
Title IX administrators must de-
termine how to best handle cases
involving allegations against a single
responding party by multiple report-
ing parties. For instance, should the
same investigator(s) look into all the
cases? And should there be a single
adjudication process (or hearing) for
all the allegations?

Unfortunately, there is no one ap-
proach that applies best every time.
Rather, each case will require in-
dividual consideration about what
strategy might be most appropriate.

Some factors to consider in deter-
mining the answers to those ques-
tions include proximity in time and
distance between incidents; whether
behavior has a similar modus ope-
randi, or MO, or is indicative of a
pattern; and what the parties would
like to see happen.

Let's first review some easier cases
in which multiple allegations would
likely be best handled by the same
investigator(s):

1. A student is alleged to have as-
saulted two women in the same night
and in the same room, apartment, or
house. Here, the time and geographic
proximity are so close that the inci-
dents can't really be separated.

2. A professor is alleged to have made
harassing comments or touched mul-
tiple students inappropriately in class.
Again, because of the time and location
proximity, the allegations can't really
be treated as standalone incidents.

But what if those cases involved
allegations of misconduct occurring
over weeks, months, or even years?
Is it still appropriate for the same
investigator(s) to look into all the al-
legations? It depends.

Consider your office’s resources.
A small campus that has just a few
trained investigators (or only one)
won't have any real choice here. But
if you have the latitude to choose
whether or not to assign different
investigators to different allegations,
weigh the advantages and disadvan-
tages of using the same investigators.

One of the biggest pros of using
the same investigators across alle-
gations is that investigators will be
in a good position to recognize any
patterns or similarities in MO that
may be present. However, this could
also be addressed by having investi-
gators probing different allegations
share relevant information with
each other.

Using the same investigator(s) for
multiple allegations against a single
respondent can also help to develop
a good rapport with that party. Put
yourself in that individual's shoes.
Would you rather get to know one
team of investigators, or have to keep
repeating the same information to
multiple investigative teams?

Using the same investigators can
promote good rapport with the re-
porting parties as well, which can
speed things up. If those parties
know that investigators are look-
ing into multiple complaints (and
they likely will), feelings of embar-
rassment or shame may be mini-
mized, and they may feel more in-
clined to ensure the reporting party
doesn’t get the chance to re-offend.

TITLE XTODA

As a result, important details may
be shared with less hesitation.

On the other hand, one key disad-
vantage to using the same investiga-
tors for different allegations involv-
ing the same respondent has to do
with resource depletion and the ap-
pearance of inefficiency, especially
if your investigators are volunteers.

But a bigger concern with this
approach is that a responding party
may feel that getting a fair shake is
not possible. In other words, the
respondent may feel that since an
investigator or investigative team
believes that party to have com-
mitted one offense, it will render a
finding of responsibility in all other
allegations. The responding party’s
attorney may also question inves-
tigators’ impartiality if they inves-
tigated all the allegations. Should a
case go to court, an attorney may
argue that there’s no way for in-
vestigators to be impartial because
their findings in one investigation
will tint their views in subsequent
investigations.

As you can see, this is a determi-
nation that must be made on a case-
by-case basis. The closer alleged inci-
dents are in time and geography, the
more likely that a single investigator
or investigative team is the best ap-
proach. A dramatically similar MO,
even between incidents occurring
over a long period of time, may also
make a single investigator or team
the preferred strategy.

What about parties’ wishes?

What happens if reporting parties
disagree with your chosen approach?
Let’s say that the reporting parties
(or their parents, partners, or attor-
neys) don’t want a single investiga-
tor or team probing multiple allega-
tions? Some parties (reporting and
responding) may use this to set up a

potential bias claim later.

Neither the reporting parties nor
the responding party gets to decide
how the institution investigates, any
more than they would decide the
timelines, order of interviews, or
adjudication techniques. The institu-
tion simply needs to be sure that it
has taken steps to proactively address
any issues that the parties might
bring up.

Some may be concerned that a
reporting party who objects to an
institution’s investigative approach
might simply opt out of participat-
ing in the process. Reporting parties
opt out of the process for numerous
reasons (e.g., climate, possible out-
comes, emotional toll, etc.), but in-
stitutions must still proceed as best
as they can to protect their campus
communities. They must document
and explain the rationale for the
choices they make, but they still get
to make those choices.

Adjudication options
depend on model used

Once the question of how to inves-
tigate has been answered, the ques-
tion of how to adjudicate such cases
must be tackled. Should there be mul-
tiple hearings, or just one? This may
be dependent on the adjudication
model used by the institution, and can
be particularly tricky if it uses differ-
ent processes for different types of of-
fenses. Again, there is not an absolute
right answer here.

If a college uses a pure investigator
model, where the lead investigator is
the adjudicator, the college made the
decision to connect the adjudication
when the decision to join the inves-
tigations was made, so the concerns
mentioned earlier should have been
already addressed.

What about institutions that
use an adjudication model where

investigator(s) submit a report of
their findings and sanction recom-
mendations to others for administra-
tive adjudication? If allegations have
been joined, that report should ar-
ticulate the rationale for that and in-
clude a statement that while pattern
behavior or proximity in time and/
or location should be considered and
weighed, a finding of responsible/
not responsible on one allegation
does not necessitate the same find-
ing on other allegations. To be clear,
this applies for adjudication models
that don't include re-interviewing or
open testimony, but simply a review
of the investigation report and sanc-
tioning recommendations.

It's with the traditional hearing
panel model that myriad concerns
tend to surface. For one, there are
logistical issues to consider. For in-
stance, a room may be too crowded,
complainants may need to be rotat-
ed into the room, and information
sharing may cause FERPA concerns.
Then there’s the very real concern
that it could appear as if the institu-
tion is uniting against the respond-
ing party.

If different allegations have been
joined, the panel will need to be
very well trained on how to consider
evidence, weigh different findings,
and assess credibility. It should also
have a sound understanding of pat-
terns and predation. If different re-
ports haven’t been joined, the college
will have to determine if it will (or
can) use the same panel members, or
whether that would create actual or
perceived bias.

This article doesn’t cover all of the
issues that could arise when faced
with cases involving multiple report-
ing parties. But hopefully, it has given
you a starting point for considering
some of the questions most likely to
come up. ¢
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HOLLY GORSK|

Holly Gorski serves as the Title
IX coordinator and vice presi-
dent for human resources at
Pierce College, a community
college in Washington State.

KEY TAKEAWAYS

» A policy of allowing indi-
viduals to use whichever re-
stroom best aligns with their
gender identity and provid-
ing gender-neutral policies
demonstrates a focus on in-
clusiveness.

» Having an inclusive policy
is not enough; that policy
must be well communicated
to members of the campus
community.

» Answer questions and/or
complaints about restroom
usage by transgender indi-
viduals clearly and directly to
avoid confusion.

» Transgender restroom ac-
cessisanissue of greatimpor-
tance to those impacted by it
on a daily basis, and must not
fall by the wayside in the face
of other Title IX issues. ¢

PROFESSIONAL PERSPECTIVE | POLICIES AND PROCEDURES
Restroom usage questions, complaint
provide chance to promote inclusiveness

ByErinBuzuvis, ].D., Contributing Editor
n last month’s issue of Title IX
IToday, [ addressed Title IX’s appli-
cation to sex-designated restrooms
and locker rooms and presented some
ideas for promoting restroom inclu-
sion. As a follow-up, I interviewed
Holly Gorski, the Title IX coordinator
and vice president for human resources
at Pierce College, a community college
in Washington, about implementing
an inclusive restroom policy.
This year, you sent out an
email to faculty and staff
saying, “Recently we have received
questions from members of the college
community at both Fort Steilacoom and
Puyallup about transgender individuals
and restroom use. The short answer is
that every member of the Pierce College
community is free to use whichever re-
stroom aligns with their gender identi-
ty. Pierce College is also in the process of
identifying gender-neutral restrooms
on both campuses, which will be available

for anyone to use, regardless of gender

identity or expression. It is not up to oth-
er people to determine whether or not a
given person is in the “right” restroom.
If an individual chooses to enter that re-
stroom, it is the right restroom for them.
(In the rare event that they entered the
restroom by mistake, they will certainly
exit upon realizing the mistake without
any outside help.)” What was your
intention with this email?

My goal with that email was not

to create a new policy, but to
explain the administration’s under-
standing of our existing legal obliga-
tions under Title IX as well as Wash-
ington State law, which has included
sexual orientation and gender identity
and expression as protected classes
since 2006. From our perspective, the

email was a reminder of guidance the
state had already provided to employ-
ers and the public.

The email was sent to all the em-
ployee email groups (i.e., staff and fac-
ulty at all of our locations). We have
student employees, of course, so in that
way it also got out to students, but the
message was intended for employees.

Your email was prompted by
Q“questions from the college
community about transgender
individuals and restroom use.”
What kind of questions had you
received?

Over a period of about four to

six weeks, Human Resources re-
ceived two inquiries from employees
at different campuses and an anony-
mous complaint from someone who
identified as a student. The employee
questions were along the lines of, “Is
there a rule about which restroom a
transgender person should use?”

When the first question came in,
we answered it without wondering too
much about it, since we in HR routine-
ly field questions about campus rules
and policies. When we got the second
question, we thought it was odd tim-
ing, but because the second question
came from a different location, we
couldn't tell if it was a coincidence or
cause for concern. When we got the
complaint, which was essentially about
the college’s (perceived) policy of forc-
ing individuals to use the restroom
that aligned with the gender assigned
at birth, we thought, “Whoa! We have
to correct this.” The anonymous com-
plaint had been sent to multiple ad-
ministrators. We discussed it as an ad-
ministrative team and decided to send
something out right away. The email
was the result.

What experiences or resourc-

es did you draw upon in han-
dling this situation?

I had some experience with an

employee in transition while I
was working for a previous employer,
so | already knew that the Washington
State Human Rights Commission, the
agency that enforces the Washington
Law Against Discrimination, has a
good Q&A for employers and others
on its website. Since I am also Pierce
College’s Title IX coordinator, I knew
that Title IX covers gender identity, so
[ looked for guidance there as well.

I felt like I had a good grasp of the
law, but as a cisgender, heterosexual
female, I knew that there were many
other things I did not understand about
this topic. So I spent time reading on-
line resources for transgender people
and allies, paying attention to concerns
around restrooms and general tips for
language use. I did not want to inad-
vertently offend transgender individu-
als while trying to discuss this topic.

What reaction did you get

from the college community
in response to this email?

Several people responded to the

email, either by replying to all or to
me directly. The majority of the com-
ments were supportive. I did receive
some responses expressing concerns,
and a very small number from individu-
als who felt the topic was offensive.

The Pierce College Puyallup Um-
brella Club (a student group) pub-
lished the email on its Facebook page
in March and took on “safe restrooms”
as a public awareness topic in Spring
quarter. The Fort Steilacoom student
newspaper, The Pioneer, ran a news
article and a positive opinion piece on
the topic in April.

In May, the college offered train-
ing sessions about meeting the needs
of transgender students at both staff
and faculty in-service days. The staff

session was taught by a local physician
who is transgender and the faculty
session was taught by one of our own
faculty members whose current sab-
batical is related to transgender issues.
These were pieces of a larger training
effort on diversity and equity issues
we did all year and will continue to
focus on next year.

What feedback have you got-
Qten from outside the Pierce
College community?

All the outside feedback we've

heard or read has been positive.
The first outside contact I received re-
garding this surprised me because at
that point I didn't know anyone had
put it on Facebook or that anyone
other than college employees were
paying attention. A local website called
The Pierce Progressive let me know that
a student had sent it the email and it
was running a story on it. Then later, I
learned it had been published on Face-
book and The Title IX Blog.

What did you learn from this

experience that you believe
would be helpful for other Title IX

TITLE XTODA

coordinators to consider when ad-
dressing this?

Title IX compliance efforts right

now are largely focused on pre-
venting sexual violence. That’s very
important, and something like trans-
gender restroom access may seem
small in comparison. But it's hugely
important on a practical, day-to-day
level for the people it impacts.

We also learned about the impor-
tance of communication. I don’t be-
lieve that anyone at Pierce College
was intentionally trying to do the
wrong thing when it came to rest-
room access, but apparently there
was confusion about how we imple-
mented that aspect of the law, and we
may have avoided that confusion with
proactive, specific communication. ¢

About the Author

Erin Buzuvis is a professor at the
Western New England School of
Law. She also serves as the director
of the Center for Gender & Sexuality
Studies.
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Understand the interplay of FERPA and Title IX
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To learn more about The NCHERM Group’s “Navigating the
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By Cynthia Gomez, Editor
The Family Educational Rights
and Privacy Act protects stu-
dents’ education records, de-
fined as any written or recorded record
kept or maintained by a college that
personally identifies a student, easily
links or is linkable to that individual stu-
dent, and directly relates to that student.
While Title IX has no privacy rule, the
Office for Civil Rights acts as if there is
such an obligation; thus, you should too.
In “Navigating the Intersection of

FERPA and Title IX,” an Online Train-
ing offered by The NCHERM Group,
LLC., and sponsored by the Association
of Title IX Administrators, Brett So-
kolow, the organization’s executive di-
rector, likens Title IX to a heavyweight
and FERPA to a welterweight. So ex-
actly under what circumstances does
the heavyweight take the prize? Let’s
consider some examples.

A written report shared with or
created by the Title IX coordinator is
protected by FERPA. But if a campus

official never creates a written or re-
corded record of statements made by
a reporting party, those statements fall
outside FERPA’s bounds. Still, Title IX
protects them even if FERPA does not.

A point to remember is that FERPA
deals with privacy, which is a legally
conferred status is less strict than the
confidentiality, which attaches to privi-
leged records in law, counseling, etc.
While OCR talks about “confidential-
ity” under Title IX, that law has no con-
fidentiality requirement, so OCR really
means “privacy.” Other topics covered
are the dos and don'ts for respondent
access to complaints; gag orders and
the need to maintain “confidentiality”
under Title IX; and balancing a stu-
dent’s FERPA rights with the institu-
tions Title IX obligations. ¢
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