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THE LEAD | RIGHTS OF TRANSGENDER & TRANSITIONING INDIVIDUALS

Laws bearing on sex-designated facilities
may cause confusion

ByErin Buzuvis, ].D., Contributing Editor
T itle IX regulations expressly

allow colleges and universi-

ties to “provide separate toi-
let, locker room, and shower facilities
on the basis of sex,” as long as the facili-
ties are of comparable quality to those
provided to students of the other sex.

Yet, there is no statutory or regulatory
language  clarifying

transgender students’ bathroom ac-
cess still run the risk of incurring legal
consequences. As fellow Contribut-
ing Editor Leslee Morris noted in last
month’s issue of Title IX Today, the
Office for Civil Rights, or OCR, takes
the position that under TitleIX, schools
may not discriminate against students
because their gender identity is not
consistent with the

exactly what “on the ‘Threat Of legal recourseis gender identity that is

basis of sex” means.
In a recent lawsuit
against the Univer-
sity of Pittsburgh at
Johnstown, a federal
court interpreted this
provision to mean “biological” sex.
Accordingly, it dismissed claims that
the university violated Title IX by
denying access to the men’s locker
room and bathrooms on campus to
a transgender student who identi-
fies as male on the basis that he was
“biologically” female. While Title
IX cases raising bathroom access
questions are rare, some others have
produced outcomes similar to the
Johnston v. University of Pittsburgh,
2015 WL 1497753 (W.D. Pa. Mar.
31, 2015) case. These include Kast] v.
Maricopa County Community Coll. Dist,,
325 Fed. Appx. 492 (9th Cir. 2009)
and Doe v. Clark County Sch. Dist., 2008
WL 4372872 (D. Nev. Sept. 17, 2008).
Notwithstanding judicial opinions
such as these, institutions that restrict

only one reason to permit
gender identity-based
bathroom assignments.’

usually experienced
by persons of the
same biological sex
— in other words,
— Buzuvis because students are
transgender.

For example, OCR negotiated a
resolution agreement in which a school
agreed to treat a transgender girl in
the same manner as it treats non-
transgender girls, including by granting
her access to the girls' bathroom. A
transgender student or employee who
elects to file a complaint with OCR —
instead of, or in addition to filing a
lawsuit in federal court — would likely
find the agency willing to exercise its
Title IX enforcement authority in a
similar way, using the threat of
terminated federal funds to secure a
resolution agreement that provides
transgender students with access to
bathrooms and locker rooms that are
consistent with their gender identities.

Some states have added “gender
Continued on p. 3
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FROM THE FIELD

Federal legislation tackles sexual assault

ith the issue of campus sexual assault in the limelight, federal
legislation currently under consideration may impose new
requirements on institutions of higher education.

CASA would establish
myriad of new requirements

he Campus Accountability and

Safety Act, or CASA, would,
among other things, require institu-
tions receiving federal funding to in-
clude in their annual security reports
their memorandums of understanding
with local police and to delineate
responsibilities and share information
about sexual violence.

They would also have to provide
new students and staff with a state-
ment identifying domestic violence,
dating violence, sexual assault, and
stalking as reportable crimes. And they
would be required to establish disci-
plinary procedures for sex offenses and
provide written notice to reporting
and responding parties of the outcome
of those procedures within 24 hours.
Climate surveys would be yet another
requirement. ¢

SOS Campus Act calls for
independent advocates
he Survivor Outreach and Support
Campus Act, or SOS Campus Act,
would require institutions receiving
federal aid to designate an independent

and experienced advocate for campus
sexual assault prevention and response.

Advocates would report to someone
outside the body responsible for inves-
tigating and adjudicating such com-
plaints; submit annual reports summa-
rizing how the resources supplied to
them were used; and represent the in-
terests of student-victims. They would
be further required to ensure that vic-
tims receive needed information and
services; guide victims who request as-
sistance through all relevant processes;
and conduct educational campaigns. ¢

HALT would up Clery penalties,
create private right of action
™ ‘he Hold Accountable and Lend
A Transparency on Campus Sexual
Violence Act, or the HALT Campus
Sexual Violence Act, is similarly far
reaching to CASA. It would require
disclosure of enforcement actions, ex-
pand the Department of Education’s
authority to levy fines on noncom-
pliant institutions, increase Clery Act
penalties, and allow private rights of
action. It also calls for mandated cli-

mate surveys. ¢
— Compiled by Cynthia Gomez, Editor
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identity” as a protected category to
statutes prohibiting discrimination
in education. As illustrated by a case
from Maine (Doe v. Reg’ Sch. Unit 26,
86 A.3d 600 (Me. 2014)), statutes like
these protect transgender students’
right to use the bathroom that matches
their gender identity. While this case
involved a student in elementary and
middle school, the court’s interpre-
tation of Maine’s nondiscrimination
law would apply with equal force to a
case involving an institution of higher
education. Therefore, colleges and
universities in states with laws like
Maine’s are under an additional legal
obligation to accommodate their
transgender students’ bathroom and
locker room preferences.

Threat of legal recourse is only
one reason to permit gender identity-
based bathroom assignments. Moral
and ethical considerations may be
even more compelling. For many
transgender students, the full measure
of inclusion is being regarded and
treated as any other member of their
affirmed and expressed gender. Insti-
tutions can model respect and accom-
modation for diversity by signaling
through inclusive bathroom policies
that transgender women are women
and transgender men are men.

Some users of sex-designated
facilities may raise concerns about
safety or privacy, but these concerns
can be addressed without excluding
transgender students. For example,
all locker rooms would ideally offer
some enclosed shower stalls as an
alternative to community showers
for any user who desires privacy.
Changing areas can be segmented
into smaller areas using walls or
movable screens to achieve privacy.
Bathroom stalls can be retrofitted
with privacy-enhancing strips that
cut down on the gaps between the

door and the wall. As for safety con-
cerns, there is no credible evidence
to suggest that including transgender
individuals in sex-designated bath-
rooms increases the risk of crime
to others. Institutions should have
policies and procedures in place for
responding to and preventing crime
anywhere on campus.

In addition to affirming the right of
transgender students to use sex-des-
ignated facilities consistent with their
gender identities, colleges can maxi-
mize inclusion by also designating
some facilities as gender-neutral,
open to all individuals without regard
to sex or gender. This option may be
most inclusive for some transgender
students who do not identify with
either amen’s or women'’s label on the
door, as well as others transgender
individuals with a preference for en-
hanced privacy.

Besides transgender individuals,
other users may also benefit from
having a gender-neutral alternative,
including parents with opposite-
sex children and users who must be
accompanied by a caregiver of the
opposite sex. When gender-neutral
bathrooms are also of the single-stall
variety, they may additionally appeal
to those with personal convictions
about modesty and anyone preferring
more privacy than a multi-stall facility
can provide.

In the interest of campus inclusion,
it is important not to label gender-
neutral bathrooms the “transgender
bathroom.” Andwhengender-neutral
bathrooms aren’t located near men’s
and women’s bathrooms, it is impor-
tant to have visible signage directing
potential users to its location.

In next month’s issue of Title IX
Today, I'll interview a Title IX coordi-
nator who has successfully addressed
the issue bathroom inclusion on her
campus. ¢

ERIN BUZUVIS, J.D.

Erin Buzuvis is a professor
at the Western New England
School of Law. She also
serves as the director of the
Center for Gender & Sexuality
Studies.

KEY TAKEAWAYS

» Some courts interpret “on
the basis of sex” to mean
“biological” sex, but OCR’s
position is that institutions
may not discriminate against
transgender students.

» States with “gender identi-
ty” as a protected category in
anti-discrimination statutes
protecttransgenderstudents’
right to use the bathroom
that matches their gender
identity.

» Inclusive bathroom policies
demonstrate an institution’s
focus on diversity.

» Concerns about safety or
privacy in sex-designated
facilities can usually be easily
addressed.

» Gender-neutral facilities can
provide equal access to trans-
gender individuals, and offer
convenience and enhanced
privacy to others. ¢
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SAUNDRAK. SCHUSTER, J.

Saundra K. Schuster serves
as a partner at The NCHERM
Group, LLC. For more informa-
tion, she may be reached at
Saundra@ncherm.org.

KEY TAKEAWAYS

» While Title IX adminis-
trators are often solely re-
sponsible for addressing in-
stances of intimate partner
violence on campus, Behav-
ioral Intervention Teams
are well-positioned to bring
value to discussions about
potential risks and effective
remedies.

» Conducting a thorough
risk assessment on situa-
tions involving IPV helps in
determining the most ap-
propriate steps to stop the
offending behavior and

remedy its effects. It also
serves as the foundation of
a safety plan.

» A good safety plan is care-
fully tailored to account
for individual victims' spe-
cific life circumstances and
activities, and is meant to
empower victims in tak-
ing steps to increase their
personal safety and avoid
needless risks. ¢

COMPLIANCE CORNER | SEXUAL MISCONDUCT

Understand the BIT's role in responding
to domestic, dating violence

By SaundraK. Schuster, ].D.

( : olleges and universities have
always had a responsibility to
address intimate partner vio-

lence, or IPV, but the Violence Against

Women Act has made it exceedingly

clear that it's much more than a moral

responsibility by creating the report-
ing categories of domestic and dating
violence for the Annual Security

Report; requiring that colleges apply

their Title IX response protocols to

such incidents when they involve
gender bias, as they usually do; and
providing that institutions must take
action to stop the violence, prevent its
re-occurrence, and remedy its effects.

And while Title IX is often seen as the

sole realm of the Title X administrator

and investigators, institutions’ Behav-
ioral Intervention Teams, or BITs, can

— and should — work in partnership

with those who have Title IX respon-

sibilities to ensure maximum effective-
ness in addressing intimate partner
violence on campus.

BITs should concern themselves
when referring to IPV because that
is often accompanied by emotionally
abusive and controlling behavior, and
can result in physical injury, psycholog-
ical trauma, and in severe cases, death.
Plus, according to a 2014 report by the
U.S. Department of Justice, women
between the ages of 18 and 24 — the
approximate age range of traditional
college students — are most commonly
the victims of IPV. The same report
noted that [PV accounts for 15 percent
of all violent crimes.

As much as we might like to imagine
that our campuses are at least somewhat
insulated from such societal ills, we
know they are not. Too many students

report experiencing dating violence,
and those who report such victimiza-
tion make up just a tiny portion of all
those experiencing IPV. The result of
such victimization is increased risk of
substance abuse, eating disorders, risky
sexual behavior, depression, suicide,
and domestic violence later in life.

Addressing IPV can be particularly
difficult because victims may not be
ready to leave the relationship. Some
may fail to realize the true danger
they are in, while others may fear that
leaving will result in harm to them or
don't see a reasonable way out.

Institutions are most likely to re-
ceive a notice or complaints of I[PV
through their sexual misconduct re-
porting protocols. For IPV involving
students, that notice may come from
a concerned friend, resident assistant,
or faculty member. For [PV involving
employees, it could come from the su-
pervisor or a co-worker. Regardless,
when an institution is put on notice of
IPV, Title IX mandates a prompt and
effective response that begins with
taking action to stop the behavior.

But what happens when the report
does not go straight to the Title IX
side of the house, but rather reaches
the ears of the BIT first? The BIT
must take steps to notify and involve
the Title IX coordinator.

The reasons for ensuring BITs and
Title IX administrators are working
closely extend far beyond legal com-
pliance. Some gender-violence experts
see an underexplored link to crimes like
the Newton massacre and the Virginia
Tech killings. Jackson Katz, an educa-
tor, author, and culture theorist, notes
that most domestic violence homicides
and mass shootings are committed
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by young men, and in many of those
cases, women had gone to the police
beforehand seeking protective orders.
We must apply BIT-based assessments
to reports of behavior that might nor-
mally be seen as solely the territory of
Title IX administrators so that we can
intervene appropriately and protect
members of our campus community
beyond those being immediately and
directly impacted by IPV.

To stop reported relationship vio-
lence, we should take some initial steps
that recognize the unique dynamics of
IPV, including developing a risk assess-
ment. Partnership between Title X ad-
ministrators and the BIT could ensure
that all risks are considered. Using The
NCHERM Group’s Risk Rubric can
also help in determining the serious-
ness of the risks posed. The BIT is es-
sential to this process because not only
is it likely to be more experienced in
conducting risk assessments in general,
but because it’s also likelier to be famil-
iar with The NCHERM Group’s or a
similar assessment rubric.

Using a template of questions is
useful in obtaining information from
a victim about the level of risk posed,
either as a result of potential violence
or mental health harm. Individuals in-
volved in developing such an assess-
ment should work with the victim to
weigh the pros and cons of staying in
the relationship. This should include

discussions related to physical safety,
as well as other important aspects of
the victim’s life. Key pieces of infor-
mation to obtain include whether
there is a history of violence with the
victim; if any threats to kill or harm
the victim have been made; whether
a prior separation or attempted sepa-
ration has occurred; if obsessive or
possessive behavior is present; the
presence of any major life losses or
changes for the abuser; whether sui-
cidal threats have been made; or if
there is a history of mental illness.

Although all forms of IPV are un-
acceptable, a detailed risk assessment
will help with the identification of
situations that require immediate in-
tervention. It also serves as the foun-
dation for the development of an ef-
fective safety plan to be followed by
both the victim and institution.

The resulting safety plan will be af-
fected by the nature of the relationship
between the victim and abuser; the
legal issues involved; the status of the
victim (e.g., student or employee?); the
status of the abuser (e.g., a member of
the campus community?); the extent to
which campus officials can engage in
actions; and what actions will best serve
to protect the victim and stop the abuse.

The point of a safety plan is to pro-
vide a practical way to lower the vic-
tim’s risk of being hurt by the abuser.
It includes information specific to the

BROADEN YOUR HORIZONS
In “Title IX and BITs,” an on-demand, online training by The NCHERM Group, LLC,,
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victim’s life. A good safety plan should
help the victim think through lifestyle
changes that will help ensure safety
on campus, in the residence halls, in
the workplace, and other places the
victim visits regularly. For a plan to
work, the victim needs to fill in per-
sonalized responses to template sen-
tences, such as “The best way for me to
get to class/work is: J

The plan should also provide rec-
ommendations for increasing person-
al safety, such as carrying a cell phone
and important numbers at all times,
always sharing personal whereabouts
and activities with someone in a po-
sition of trust, and avoiding places
where the abuser or the abuser’s
friends or family are likely to be.

Remember that living in the digital
age means that an abuser does not
have to be in the same location as a
victim to perpetrate harm. Provide
victims with recommendations for
electronic safety. For instance, rec-
ommend that online profiles be set to
private, that passwords not be shared
with anyone, and that abusive, threat-
ening, or harassing posts, comments,
or texts be kept in case they are need-
ed as evidence later on.

The victim should also be instruct-
ed to keep the plan in an accessible but
secure location. Urge the victim to ad-
ditionally give a copy of the plan to a
trusted individual. ¢

TNG Partners Saundra K. Schuster and Daniel C. Swinton delve even deeper into the
intersection of Title IX and the work of Behavioral Intervention Teams, exploring what
BITs need to know about Title IX, whether the Title IX coordinator and/or investiga-
tors should be part of the campus BIT, and the reporting requirements that BITs must
adhere to. Co-sponsored by the Association of Title IX Administrators and the
National Behavioral Intervention Team Association, this valuable training opportunity
can be purchased at www.ncherm.org/online-trainings/recent-online-trainings/#ixbits. ¢
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MICHAEL HENRY, |.D.

Michael Henry is the direc-
tor of the Student Resolution
Center and a Title IX investi-
gator at Texas Tech Univer-
sity. You may reach him at

michael.henry@ttu.edu.

KEY TAKEAWAYS

» While it may be unfair to
characterize a male inves-
tigator as being inherently
biased, it's also important to
acknowledge the reasons a
female complainant may as-
sume that.

» First impressions count,
so use those first 10 minutes
of meeting with students
to convey warmth and ap-
proachability, and let them
know you are there to listen
to their side.

» Front-load conversations by
explaining that it's OK to say
certain things or use certain,
sometimes charged, language.

» Understand that just as
reporting parties who are
female may make some as-
sumptions based on your gen-
der, male respondents may
do so as well, and be prepared

to respond appropriately. ¢

PROFESSIONAL PERSPECTIVE | INVESTIGATIONS
Male investigator explains
how to make his gender a non-issue

By Leslee Morris, ].D., Contributing Editor

ichael Henry is the director
of the Student Resolution
Center and a Title IX in-

vestigator at Texas Tech University.
He also holds a law degree. We asked
him to share his experiences as a male
in the field.

What is your role in resolving

Title IX cases at Texas Tech?

I am the lead investigator and I

supervise a second investigator
and an administrative support per-
son. As investigators, we gather the
facts and make credibility assessments.
The case then goes to a hearing where
a trained committee makes a finding
utilizing our investigative report along
with possible questioning of the inves-
tigators or parties. Being able to tell the
parties that I am a completely neutral
fact gatherer seems to foster openness.

What drew you to this kind

of work?

I knew I wanted to work at a

university. College is such a
critical time in young peoples’ lives;
students can blossom into educated,
productive members of society or get
knocked down and struggle to get
back up. I didn’t seek Title IX out spe-
cifically, but having been in this field
for a couple years now, it's something
I've become very passionate about.

Anecdotally, it seems like the

majority of campus Title IX
investigators are women. Do you
have any thoughts about this?

I do see that. It could be that

some female professionals see
it as a way to engage in meaningful
work, by helping a group of victims
who are largely female. Not that
males care any less about these issues,
but females may see a purposeful

opportunity to help other females.
Until recently I was the sole investi-
gator in our office. In January of 2015,
we added a second investigator and
were lucky to find the right candidate
who also happened to be a woman.
What has been your experi-
Qence with female complain-
ants in terms of how they respond
to a male investigator?
[ am always very mindful of my
gender and the preconceptions a
female complainant could have about
it. In some ways, I do think it’s unfair to
characterize a male as inherently having
a bias against a female complainant, but
we must also acknowledge that there is
a historical basis for that skepticism and
that Title IX exists for a reason. So we
must be aware of it, understand it, and
try to actively address it. Trying to re-
count an assault is already difficult and
uncomfortable, so I'm always looking
for ways to alleviate stress and [ am dis-
tinctly aware of the fact that my being
male could potentially be a stressor.
When a complainant walks in the
door, those first 10 minutes are a criti-
cal time. First impressions are tremen-
dously important. You have a small
window of time to convey warmth and
approachability, and give a complainant
a sense of the caring person behind the
perhaps unnerving “Investigator” title.
This is especially true for male investi-
gators shaking hands for the first time
with potentially nervous female com-
plainants. I explain that I'm glad they
came in, that [ understand that this may
be difficult, that [ will answer any and all
questions they have, and most impor-
tantly, that [ will listen to them, intently.
As, if not more, important is my
tone of voice. If I come across as cold
and calculated, and there simply to do
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a job, they're not likely going to get
the sense that I give a damn, there is
more discomfort, and they are going
to be less likely to open up.

‘What else do you do to help fe-

male complainants feel com-
fortable enough to share private
and sometimes traumatic details?

In my experience, the biggest dis-

comfort for complainants arises
when they attempt to or are asked to
describe the intimate details of what oc-
curred — where he touched you and
with what, for instance. I know how dif-
ficult that is, and it’s likely more difficult
to explain to someone of the opposite
gender. So I do a lot of front-loading
conversationally once we get to that part
of the recount, like telling them it's OK
to use certain words and expressions and
that I'm not uncomfortable with what
they're trying to articulate. I also audio
record interviews rather than taking
notes so | can maintain eye contact and
be 100 percent engaged and present.

‘What about the concern that

ou might be biased in favor
of a male respondent?

I haven't had a female complain-

ant express that concern. I'd like to
think that’s because I very purposefully
try to avoid giving that impression.

I'm wondering if it goes the
Q_other way — that is, if a male
respondent mightassume you'll be
more sympathetic to him because
of your shared gender. Thoughts?

[ want a respondent to feel com-

fortable coming in and talking
with me as well. I make sure he knows
I'm not out to get him, but I also make it
apparent that I'm not his buddy either.
It’s not often that respondents overtly
try to appeal to the fact that [ am also
male, but it'll manifest subtly here and
there; like a male might say, “You know
what I mean.” I respond, “No, I don't,
help me understand,” and have him ex-
plain what's behind that statement.

I'm not going to fill in the gaps or
ignore contradictory statements for ei-
ther party. Some attorney advisors will
try to appeal to me, for example by say-
ing, “You know what it was like to be
a young guy in college.” Sometimes it’s
subtle and I will ignore it, but when it’s
overt like that, I'll address it outright
and remind them of their role and of
my role as an impartial investigator.

Can you identify any benefits
Qto using male investigators in
Title IX cases?

I don’t think the gender of the

investigator should be a critical
component in the reliability or thor-
oughness of an investigation. Ulti-
mately, both parties want to know that
a trained, competent person will fairly
and thoughtfully address their issues.

Is there any particular inves-

tigative model that you think
works well?

A mixed-gender team is certainly

one way you could try to prevent
a concern about investigator gender
bias. But I'm not one to believe that
it’s an intrinsic issue; if anything it’s a

comfort issue. I'm about creating an
environment where the party will feel
the most comfortable disclosing inti-
mate details, so if a complainant will be
more open with a female investigator,
then that’s the preferable approach.
What's your best advice for
male investigators?
In today’s society, any investiga-
tor who meets with a party of
the opposite sex is subject to skepti-
cism, warranted or not. But there’s a
lot you can do to mitigate that, and
the key is forethought and awareness.
Be mindful of the concerns complain-
ants could carry with them through
the door, and do everything possible
to neutralize the worry. Watch your
tone and inflection, and try to exude
sincerity and genuineness. ¢

About the Author/Interviewer

Leslee Morris serves as an associate
at The NCHERM Group, LLC. She
was previously a Title IX compliance
and grievances coordinator for Nation-
al University. You may contact her at
Leslee@ncherm.org.
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Help faculty, staff, understand mandatory reporting

LEARN MORE

For more information on purchasing “Mandatory Report-

ers Under Title IX, Title VII & Clery/Campus SaVE,” go to
www.ncherm.org/online-trainings/recent-online-trainings/
#reporters. ¢

By Cynthia Gomez, Editor

s a Title IX administrator,
you may understand man-
datory reporting regulations

under Title IX, Title VII, and Clery/
Campus SaVE, but do those who are
designated as mandatory reporters
at your institution understand them
as well?

In “Mandatory Reporters Under
Title IX, Title VII & Clery,” Saundra K.
Schuster, a partner at The NCHERM
Group and ATIXA Advisory Board

member, covers the varying and often
overlapping reporting expectations
of Title IX, Title VII, and Clery. She
also explains the differences between
confidential and nonconfidential re-
porters, and how to address situations
involving minors on campus.
Recognizing that training all
of your affected employees on the
reporting requirements imposed by
each of those laws may create some
confusion, given that for instance,
a “responsible employee” under

Title IX is not the same thing as a
“supervisor” under Title VII or a
“campus security authority” under
the Clery Act, Schuster explains
ATIXA’s policy model. That model
calls for all employees, except for
counselors and advocates, to be
mandatory reporters of all behaviors
covered by the three laws.

That model imposes different
mandates on different employees,
however. While supervisors must
report all incidents to the Title IX
coordinator, nonsupervisory staff
can make Jane or John Doe reports,
at least initially, if doing so would
honor victims” wishes. The goal of
the policyistobalancelegal reporting
requirements with victim centric
practices. ¢




