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NO GOOD DEED GOES UNPUNISHED: PUBLIC 
AGENCY LIABILITY FOR FLOOD CONTROL
By: Gene Tanaka   
Municipalities manage local waterways to protect their 
communities from flooding.  Regardless, when nature 
overwhelms man-made controls, public agencies are 
held to account.  Planning and strategy is required to 
meet the onslaught. 
Page 10

WHAT CAN MUNICIPALITIES DO ABOUT DRONES?
By: John D. Bakker
Federal law largely governs local usage of drones for  
governmental and commercial use. But federal preemp-
tion of drone regulation is not absolute, and municipali-
ties have a significant role to play—particularly when it 
comes to recreational use.
Page 6
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Dear IMLA Reader—
Industry analysts project that upwards of 400,000 drones will be purchased 

during the last months of 2015, accelerating the need for responsible municipal 
regulation.  Picking up where we left  off  this summer, Municipal Lawyer again focuses 
on unmanned aerial vehicles.  Our trio of drone-related articles begins with “What 
Can Municipalities Do About Drones,” an analysis of the legal leeway for local UAV 
regulation by John Bakker of Meyers Nave, Oakland, California.  In “Ordinances,” 
under the heading “Second City, First Adopter:  Chicago Keeps Drones in Sight and Under 
Control,” we present the nation’s most comprehensive municipal drone regulation to 
date, which should prove useful to other localities now formulating their UAV policies.  
And in “Federal” we discuss the FAA’s last-minute mandate requiring immediate 
registration of all but the lightest of outdoor drones, in “One Small Step for Unmanned 
Aerial Vehicles, One Giant Leap for Municipalities?”          

Our focus is not totally on America’s skies, however.   In “No Good Deed Goes Un-
punished: Public Agency Liability for Flood Control,” Gene Tanaka of Best Best & Krieger 
advises local governments on strategies to deal with litigation about  water—specifi cally 
fl ooding related to waterways managed by public entities.  And in “Receiverships for the 
Tough Problems,” Greg Priamos, Riverside County Attorney and Kevin Randolph of 
Gresham Savage in San Bernardino, discuss the use of receivers to address the 
nuisance posed by abandoned and dilapidated structures.  

As always, Monica Ciriello provides cases of interest from Canada and our own 
Municipal Lawyer staff  adds US case summaries.

IMLA sincerely values its association with each one of you and wishes every IMLA 
member a happy holiday season and a superlative 2016.      

Best regards—
Erich Eiselt     

4       Municipal Lawyer



PRESIDENT’S LETTER

As 2015 comes to a close, I want to ex-
press what a wonderful honor it was to    
be inducted as the new IMLA President 

at our Annual Conference held in October in 
Las Vegas.  It is my hope and desire to carry 
on the strong leadership of our Immediate Past 
President, Foster Mills, and those who were 
IMLA Presidents in years past.

Just a glance at the list of past IMLA presi-
dents shows you the extraordinary individuals 
who have lead our organization to the terrific 
posture it now occupies in 2015.  Local govern-
ment lawyers representing cities from across 
North America both north and south, east and 
west, have given of their time and talents to 
make IMLA the strong and nationally recog-
nized organization that it is today.

Coming on our 80th anniversary, I want 
to thank the IMLA Board of Directors and 
members for their faith in selecting me as the 
first sitting County Attorney to occupy the 
IMLA President’s office.  My tenure, along with 
President-Elect, Mary Ellen Bench, coming from 
Mississauga, Ontario, Canada, shows the diversi-
ty and international appeal that our organization 
has for local government lawyers everywhere.

The membership of IMLA is its strength.  Not 
only for the coverage which we provide on an in-
ternational scale, but also for the comraderie and 
the knowledge that we glean from individuals 
representing multi-million population munici-
palities and counties, as well as municipalities 
and counties with as little as 1000 citizens.  Each 
of those local government lawyers brings to the 
table his or her own unique perspective and one 
that is not found in any other organization any-
where.  In my 34 plus years of being a member 
of IMLA there has been no other organization, 

whether national or state, that has provided 
me the kind of knowledge base, the kind of 
creative input, or collaborative opportunities 
as IMLA has provided.  At a time when many 
local governments have had to cut back on 
memberships in professional organizations, 
as well as travel and training, there can be no 
greater time than to maintain your member-
ship in IMLA because of the special and 
unique quality of our organization.

IMLA provides so many quality benefits to 
its members both tangible and intangible that 
they are nearly impossible to list.  First and 
foremost, however, is IMLA’s national and 
international reputation for representing local 
government interests before the highest courts 
in the land.  The ability for a litigant to call 
upon IMLA to file an amicus brief support-
ing its position is priceless.  We provide this 
service not only because we represent local 
government interests, but to be supportive of 
our IMLA members. 

The IMLA mid-year and annual conferences 
provide untold opportunities for networking 
with your fellow local government lawyers and 
learning information which is on the cutting 
edge of local government issues everywhere.  
You hear panels and presentations on labor 
and employment law, construction law, civil 
rights actions, and all of the basic building 
blocks of local government law, but also you 
hear from a range of experts on new issues 
that are caused by new problems and new 
technologies, such as UBER, the use of 
drones, satellite technologies, and many more.  

All of that is the foundation of what IMLA 
provides.  In addition, IMLA hosts multiple 
webinars, issues numerous electronic updates 
and publishes Municipal Lawyer, all of which 
provide inaudible resource materials.

 I would be remiss if I did not give thanks 
for the financial and technical support of the 
many vendors which IMLA has formed part-
nerships with over the years.  Not only have 
these business partners provided support for 
IMLA, but their own cutting edge technolo-
gies are made available to local government of-
fices to likewise enhance our ability to provide 
services to our clients and the general public.

The staff at IMLA, led by Chuck Thomp-
son, our General Counsel and Executive Di-
rector, is one of the hardest working groups of 
in a local government organization anywhere.  
Not only do they provide the background in-

formation, research, and publications and emails 
that we all enjoy receiving, but they are there to 
answer questions. 

Finally, let me reiterate that not least of the 
benefits of IMLA membership is the  network-
ing available at our conferences, and during 
the course of the year.  There has not been one 
single conference that I have attended in which I 
have not gained information from a fellow local 
government lawyer during a hallway conversa-
tion or at one of the receptions.  This in addi-
tion to valuable information I have gotten from 
the conferences themselves: the topics which 
were covered at our Annual Conference in Las 
Vegas in October covered such diverse topics as: 
Code Enforcement; Professional Sports Teams 
Issues; Qualified Immunity;  First Amendment 
Issues / Sign Codes; Body Cameras; Social 
Media and Risk Management Strategies, and 
many more.

Before concluding, let me mention that we 
take the opportunity to recognize outstanding 
performance by our members through our 
Awards program and the local government 
Fellows program. It is not often that local 
government lawyers are recognized publically, 
or even privately, for their accomplishments; 
thus the importance of the IMLA Awards 
program.The recipients should be proud of their 
achievements, and knowing that their peers 
have acknowledged them. By so recognizing our 
fellow IMLA members, their clients and cities 
and counties and boroughs and their respec-
tive elected officials know how competent and 
respected these local government lawyers are in 
the eyes of their peers. I join IMLA in congratu-
lating our 2015 Award recipients, who are listed 
in this issue of Municipal Lawyer.   

There is one other asset of IMLA.  That is 
the hard working group of individuals who 
act as the IMLA officers and members of the 
Board of Directors each year.  In my many 
years as a board member and now as an 
officer, I can tell you that these persons keep 
IMLA on track to constantly achieve great-
ness and to continue to be recognized as the 
foremost local government organization in 
North America.  I applaud their efforts and 
thank the current Board of Directors and 
Officers, as well as those who have preceded 
them, for their timeless hours devoted to the 
achievement of even better local government 
law practice, and the continued raising of the 
IMLA banner.

During the course of this year if there is any-
thing that I can provide to you, or input that you 
wish to give to me, please do not hesitate to call 
upon me, or upon the IMLA staff. Best wishes 
for a happy and healthy holiday season. 

By: Herbert W. A. Thiele, County Attorney, Leon County, Florida
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Changing of the Guard:  G. Foster Mills, outgoing IMLA 
President, passes the IMLA gavel to incoming IMLA  
President Herb Thiele  



What Can Municipalities Do About Drones?
Restrictions on Municipal Regulation of the Private 
Operation of Unmanned Aerial Vehicles
By John D. Bakker, Principal Chair,  
Municipal and Special Districts Law Practice Group  
Meyers Nave, Oakland, California

Small drones,1 typically with 
high definition cameras, are 
being mass produced and can 

be purchased at affordable prices. 
Their price, size, and maneuverabil-
ity make it inevitable that drones 
will be used in a manner inconsis-
tent with community standards.  A 
recent incident on a beach in San 
Diego County is illustrative.2  A 
drone flew “dangerously low” to 
a group of beachgoers on a sum-
mer evening; one member of the 
group, concerned about the group’s 
privacy and safety tossed a t-shirt at 
the drone, the damage from which 
caused it to fall to earth.  The 
incident led to the beachgoer’s arrest 
for vandalism, although the charges 
were promptly dropped. Similar 
incidents have been reported above 
private property.    

When communities deal with the 
negative impacts of technological 
change, municipal lawyers are asked 

“What can we do about this?”  With 
drone use expanding, we have reached 
that point.  So, what can a municipal-
ity do when its citizenry desires to do 
something about the negative effects of 
drone use by private parties?

Federal Preemption
We all know that:
. . . the laws of the United States . . . 
shall be the supreme law of the land.3

Many commentators have offered 
opinions on the extent of federal 
preemption of state and local drone 
regulation.  Some suggest that room 
exists for state and local regulation.4 
Others offer the view that the permis-
sible scope of state and local regula-
tions is very narrow.5  None of these 
commentators, though, has done the 
kind of preemption analysis necessary 
to offer a useful opinion to those in 
the trenches.  In the meantime, the 
states at least have proceeded to plow 
new ground.6

Arizona v. U.S., 132 S. Ct. 2492, 
2500-01 (2012) provides a helpful 
summary of the rules governing 
preemption analysis. First, Arizona 
puts the Supremacy Clause in the 
federalism context, noting that “both 
the National and State Governments 
have elements of sovereignty the 
other is bound to respect” but that 
ultimately the Supremacy Clause 
gives Congress the power to preempt 
state law.7  Congress’s intent to 
preempt state law can take the form 
of a statute expressly preempting state 
power, or it can be implied.  Implied 
preemption can be found in two 
ways.  The first is field preemption, 
where Congress’s “intent to displace 
state law altogether can be inferred 
from a framework of regulation ‘so 
pervasive . . . that Congress left 
no room for the States to supple-
ment it’ or where there is a ‘federal 
interest . . . so dominant that the 
federal system will be assumed to 
preclude enforcement of state laws 
on the same subject.’”8 The second is 
conflict preemption.  Conflict preemp-
tion includes “those instances where 
the challenged state law ‘stands as 
an obstacle to the accomplishment 
and execution of the full purposes 
and objectives of Congress.’”9 Most 
importantly, here, the Court reminds 
us that “courts should assume that 
‘the historic police powers of the 
States’ are not superseded ‘unless 
that was the clear and manifest pur-
pose of Congress.’”10 

Express Preemption
Express preemption seems unlikely 

to be a fruitful avenue for challeng-
ing state and local regulations aimed 
at drone usage.  The Federal Aviation 
Act does contain an express preemp-
tion clause, but it pertains only to 
laws “related to a price, route, or 
service of an air carrier. . . .”11  One 
federal court held that the preemp-
tion clause’s application to routes 
does not restrict a local agency from 
determining the siting of air fields.12 
We did not find anything in the FAA 
Modernization and Reform Act of 
2012’s UAS provisions expressly pre-
empting local legislation.  In fact, we 
found quite the opposite. In its Small 
UAS Notice of Proposed Rulemaking, 
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Continued on page 8

the FAA stated that privacy concerns 
associated with UAS use are beyond 
the scope of the proceeding and 
specifically noted that “state law and 
other legal protections for individual 
privacy may provide recourse for a 
person whose privacy may be affected 
through another person’s use of a 
UAS.”13  

Field Preemption
The focus of attacks on local drone 

regulation will be on field preemp-
tion.  The federal courts have found 
that federal law impliedly preempts 
various aspects of aircraft operations.  
In City of Burbank v. Lockheed Air 
Terminal,14 the Court struck down a 
local ordinance that prohibited flights 
departing Burbank Airport between 
11 pm and 7 am the next day.  The 
Court noted the fact that the Federal 
Aviation Act declares that the United 
States has “‘complete and exclusive 
national sovereignty in the airspace 
of the United States.’”15  It also noted 
that the FAA Administrator has been 
given broad powers to regulate the use 
of the national airspace.16  The Court 
then went on to find that the “perva-
sive nature of the scheme of federal 
regulation of aircraft noise” left no 
room for local curfew ordinances.17  
The Court was particularly concerned 
about the fact that curfews could limit 
the FAA’s ability to control traffic 
flow.18

The Burbank Court suggested that 
the Federal Aviation Act did not pre-
empt state and local control entirely. 
In particular, the Court focused on 
the pervasiveness of noise regulation 
and the federal control over all aspects 
of carriers’ operations.19 Noting this, 
subsequent cases have made it clear 
that states and localities retain control 
over the siting of airfields.20 Those 
federal courts have noted the specific 
nature of the FAA Administrator’s 
authority to regulate, which is focused 
on developing rules on “the use of 
the navigable airspace” as “necessary to 
ensure the safety of aircraft and the ef-
ficient use of airspace.”21 In addition, 
the Administrator must adopt regula-
tions “on the flight of aircraft” so as to 
protect aircraft and people and prop-
erty on the ground, use the “navigable 
airspace efficiently,” and prevent col-

lisions.22 Thus, one court found “the 
United States’ sovereign regulation of 
the airspace over the United States and 
the regulation of aircraft in flight . . . 
distinguishable from the regulation of 
the designation of plane landing sites, 
which involves local control of land . . 
. use.”23 

Other courts have found room for 
states and municipalities to regulate 
conduct that federal law already pro-
hibits.  For example, a Maryland court 
held that a state statute that made 
it a crime to operate an aircraft in a 
reckless manner was not preempted 
because the FAA proscribed the same 
conduct and because Congress in-
tended to leave criminal sanctions to 
the states.24 It is unclear the extent to 
which such a justification would sur-
vive scrutiny, in light of the decision of 
Arizona v. U.S., where the court struck 
down an Arizona law that imposed 
stricter penalties for violating federal 
law’s requirements regarding alien reg-
istration than the federal government 
did.25  The focus in the case was on the 
fact that the state might bring criminal 
charges in circumstances when the fed-
eral officials believe prosecution would 
“frustrate federal policies.”26  Given the 
FAA’s implicit admission that it lacks 
the resources to deal with enforcement 
of its own regulations applicable to 
drones,27 it will be difficult to establish 
that the same level of “frustration” 
could exist with respect to drone 
regulation as the Court found exists in 

alien registration.
Clearly, the ability to dictate 

the permissible locations of drone 
takeoffs and landings is a broad 
power.  Similarly, criminal enforce-
ment of FAA standards also offers 
the ability to deal with rogue drone 
usage.  These two requirements will 
be adequate to deal with many drone 
operations that impact communi-
ties.  However, the regulation of the 
siting of takeoffs and landings would 
not allow a community to deal with 
drones that are launched outside of 
the jurisdiction.  In addition, the 
restrictions might be perhaps too 
blunt an instrument to properly serve 
a community’s interest in allowing 
appropriate drone usage, while pro-
hibiting less desirous usage.   

So, the key question remains 
whether there is any ability to 
regulate drones in flight. There is a 
strong chance that states and mu-
nicipalities retain substantial police 
power authority to regulate drones in 
flight.  For several reasons, commen-
tators’ implicit suggestion that “the 
framework of [UAS] regulation” is 
“so pervasive . . . that Congress left 
no room for the States to supplement 
it” is hard to swallow.  

First, Congress, although it has 
declared “exclusive sovereignty of air-
space of the United States,” has only 
given FAA the authority to make 
policy governing “the use of the 
navigable airspace” and to regulate 
the flight of aircraft for the purpose 
of protecting the public and “using 
the navigable airspace efficiently.”28 
The navigable airspace is defined as 
“the airspace above the minimum 
altitudes of flight prescribed by” 
FAA regulations “including air-
space needed to ensure safety in the 
takeoff and landing of aircraft.”29 
Over cities, the minimum altitude 
for aircraft other than helicopters is 
at least 1000 feet;30; helicopters are 
allowed at less than the minimums 
provided that they comply with any 
routes or altitudes prescribed by the 
Administrator.31  Much if not all of 
the municipal regulatory action with 
respect to drones will be unrelated to 
safety, being focused instead on the 

Clearly, the ability to  
dictate the permissible  
locations of drone takeoffs 
and landings is a broad 
power.  Similarly, criminal 
enforcement of FAA stan-
dards also offers the ability to 
deal with rogue drone usage.  
These two requirements will 
be adequate to deal with 
many drone operations that 
impact communities.
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What to do About Drones, Cont’d from page 7

privacy issues associated with drone 
flights above or adjacent to private 
property, and the regulations can be 
appropriately designed to impact only 
operations within airspace other than 
“the navigable airspace.”  This view of 
the local realm is consistent with the 
United State Supreme Court’s takings 
jurisprudence, which gives property 
owners the “exclusive control of the 
immediate reaches of the enveloping 
atmosphere.”32 It also ensures that the 
scope of the Aviation Act is consistent 
with the Commerce Clause.33  

In addition, the “public right of 
transit” that might support the view 
that drones can go where they want is 
limited to the “navigable airspace.”34  
Congress and the FAA have both 
suggested that UAS operations will be 
limited to the non-navigable airspace.35

Second, Congress has not made a 
policy statement of any kind suggesting 
that drones can operate in the non-nav-
igable airspace without interference.  At 
this point in time, Congress has merely 
directed the FAA to incorporate UAS 
into the national airspace.36  Congress’s 
focus to date has been on encouraging 
the FAA to make the effort necessary 
to allow UAS to share the skies with 
traditional aircraft.  This is unlike fed-
eral policy with respect to commercial 
aviation at issue in Burbank where there 
is a clear federal interest in ensuring 
the flow of travel.37  

Third, Congress exempted model 
aircraft entirely from federal regula-
tion, severely blunting field preemp-
tion arguments with respect to model 
aircraft.  Section 336 of the FAA Mod-
ernization and Reform Act of 2012 
prohibits the FAA from promulgating 
any rule or regulation regarding model 
aircraft, provided that they meet 
certain criteria including a weight of 
less than 55 pounds and use strictly 
for non-commercial purposes.38  This 
provision reflects Congress’s view that 
model aircraft operated in accordance 
with the criteria will not interfere 
with the national airspace system.  
The utter lack of federal regulation 
gives states and municipalities even 
wider berth to regulate model aircraft.   

Finally, the FAA itself has made 
clear that it has no present intention 

to regulate the privacy issues raised 
by commercial UAS operations.39  It 
also notes that state and other laws 
may provide recourse to those harmed 
by another’s drone use.  It is strange 
to suggest that states and locals are 
preempted from regulating issues that 
the FAA has indicated are (a) a prob-
lem, (b) not a subject of its present 
regulatory activities, and (c) subject to 
state regulations.  

In simple terms, federal regulation of 
drones at present is far from pervasive.  
In fact, it is very limited, focusing 
entirely on avoiding conflict with the 
existing national airspace system. We 
therefore think that the suggestion that 
there exists broad field preemption on 
municipalities’ ability to address drone 
privacy issues is wrong.    

Conflict preemption
Conflict preemption, for the same 

reasons, is unlikely to serve as a viable 
basis for displacing local regulation of 
drones.  Under conflict preemption, 
“If the purpose of the act cannot oth-
erwise be accomplished—if its opera-
tion within its chosen field else must 
be frustrated and its provisions be 
refused their natural effect—the state 
law must yield to the regulation of 
Congress within the sphere of its del-
egated power.”40 Since as was noted 
in the previous section, Congress has 
not given any suggestion that drone 
operations within the non-navigable 
airspace is to remain free from regula-

tion we think that substantial room 
exists for local regulation of drones.

First amendment issues 
Mass market drones have cameras 

affixed to them.  Because they can be 
used for communications purposes, 
some have suggested that there might 
be First Amendment restrictions on 
the regulation of drones.  The First 
Amendment applies to the written 
and spoken word and when one 
engages in “expressive conduct.”41 
Several cases have recognized that 
photography can involve expressive 
conduct that is subject to the First 
Amendment.42 The federal courts 
have begun to develop a nascent right 
to make recordings under the First 
Amendment.43  In ACLU v. Alvarez, 
which struck down an Illinois statute 
that prohibited all forms of audio 
and video records of oral communica-
tions without the parties’ consent, the 
court stated stated as follows:

The act of making an audio 
or audiovisual recording is 
necessarily included within the 
First Amendment’s guarantee 
of speech and press rights 
as a corollary of the right 
to disseminate the resulting 
recording. The right to pub-
lish or broadcast an audio or 
audiovisual recording would be 
insecure, or largely ineffective, 
if the antecedent act of making 
the recording is wholly unpro-
tected, as the State’s Attorney 
insists. By way of a simple 
analogy, banning photogra-
phy or note-taking at a public 
event would raise serious First 
Amendment concerns; a law 
of that sort would obviously 
affect the right to publish the 
resulting photograph or dis-
seminate a report derived from 
the notes. The same is true of 
a ban on audio and audiovisual 
recording.44

Ultimately, the Alvarez court’s 
concerns were with the statute’s 
interference “with the gathering and 
dissemination of information about 
government officials performing their 

Much if not all of the 
municipal regulatory 
action with respect to 
drones will be unrelated 
to safety, being focused 
instead on the privacy 
issues associated with 
drone flights above or ad-
jacent to private property, 
and the regulations can 
be appropriately designed 
to impact only operations 
within airspace other than 
“the navigable airspace.”
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Continued on page 28

duties in public.”45  The other cases 
also focused on public officials and 
on activities taking place on public 
property.46  It seems unlikely that 
the principle will extend beyond that 
narrow context to provide a general 
right to record activities from the 
air, but those crafting municipal 
drone regulations should review how 
the “right to record” develops.  

Notes
1. The industry refers to drones as 
unmanned aerial vehicles or UAVs, 
while Congress and the FAA place 
them in the broader category of un-
manned aerial systems or UAS.  The 
FAA anticipates lightly regulating 
UAS of less than 55 pounds and re-
fers to them as small UAS or sUAS.  
See Federal Aviation Administration, 
Notice of Proposed Rulemaking, Op-
eration and Certification of Small 
Unmanned Aircraft Systems, 80 Fed. 
Reg. 9544 (Feb. 23, 2015).
2.  Kristina Davis, Drowning drone 
at beach leads to jail, San Diego 
Union-TribUne (August 20, 2015), 
http://www.sandiegouniontribune.
com/news/2015/aug/19/man-jailed-
beach-drone-confrontation/
3. U.S. ConST., art. VI, cl. 2.
4.  John Villasenor, Observations from 
Above: Unmanned Aircraft Systems 
and Privacy, 36 HarvarD JoUrnal 
of law & PUbliC PoliCy 457, 514 
(2013) (suggesting space for state and 
local regulations related to privacy 
abuses); Margot E. Kaminski, Drone 
Federalism: Civilian Drones and the 
Things They Carry, The Circuit, 
Paper 8, http://scholarship.law.
berkeley.edu/clrcircuit/8; Henry H. 
Perri Jr., One centimeter over my back 
yard: where does federal preemption of 
state drone regulation start?, (2015). 
Available at: http://scholarship.
kentlaw.iit.edu/fac_schol/845. 
5. Jol A. Silversmith, You Can’t 
Regulate This:  State Regulation of the 
Private Use of Unmanned Aircraft, 26 
THe air anD SPaCe lawyer (2013),  
http://www.americanbar.org/
content/dam/aba/publications/
air_space_lawyer/2013_december/ 
ASL_V26N3_WINTER13_Silver-
smith.authcheckdam.pdf (suggesting 
that “local regulation of activities 

conducted in-flight by UAVs to be im-
permissible” as impliedly preempted 
by authority given FAA by Congress); 
Peter Sach, Esq., Current U.S. Drone 
Law (Revised March 26, 2015), www.
dronelawjournal.com (asserting that 
local agencies may only regulate 
locations on the ground from which 
drones may be launched, landed, and 
operated)
6. See, e.g., Cal. Civ. CoDe § 1708.8 
[applying paparazzi statute to drone 
usage]; Fla. Stat. § 934.50 [creating 
a private right of action for surveil-
lance of person or private property by 
drone].
7. Id. at 2501. 
8. Id. citing Rice v. Santa Fe Elevator 
Corp., 331 U.S. 218, 230 (1947)
9. Id. citing Hines v. Davidowitz, 312 
U.S. 52, 67 (1941).
10. Id. citing Rice, supra at 230.  
11. See 49 U.S.C. § 41713.
12. See Hoagland v. Town of Clear 
Lake, 415 F.3d 693, 697; accord Con-
dor Corp. v. City of St. Paul, 912 F.2d 
215, 219 (8th Cir. 1990); Gustafson 
v. City of Lake Angelus, 76 F.3d 778, 
783 (6th Cir. 1996).
13. Federal Aviation Administration, 
Notice of Proposed Rulemaking, 
Operation and Certification of Small 
Unmanned Aircraft Systems, 80 Fed. 
Reg. 9544, 9552 (Feb. 23, 2015) 
(“sUAS NPRM”).
14. City of Burbank v. Lockheed Air 
Terminal, 411 U.S. 624, 93 S.Ct. 
1854, 36 L.Ed.2d 547 (1973).
15. Id. at 627, citing former 49 U.S.C. 
§ 1508(a), now 49 U.S.C. § 40103(a).
16. Id. citing former 49 U.S.C. 1348, 
now 49 U.S.C. § 40103(b).
17. Id. p. 633.
18. Id. p. 639.  The Court cited its 
earlier aviation preemption case, 
Northwest Airlines v. State of Minne-
sota, 322 U.S. 292, 303 (1944), where 
the court noted the pervasive nature 
of federal control over air commerce:

Congress has recognized the 
national responsibility for regulat-
ing air commerce. Federal control 
is intensive and exclusive. Planes 
do not wander about in the sky 
like vagrant clouds. They move 
only by federal permission, 
subject to federal inspection, in 
the hands of federally certified 

personnel and under an intricate 
system of federal commands. The 
moment a ship taxies onto a run-
way it is caught up in an elaborate 
and detailed system of controls. 
It takes off only by instruction 
from the control tower, it travels 
on prescribed beams, it may be di-
verted from its intended landing, 
and it obeys signals and orders. Its 
privileges, rights, and protection, 
so far as transit is concerned, it 
owes to the Federal Government 
alone and not to any state govern-
ment.

Northwest Airlines v. State of Minne-
sota, 322 U.S. 292, 303 (U.S. 1944).  
As is discussed infra, current federal 
statutory and administrative regulation 
of drones, particularly as to model 
aircraft, is a far cry from the level 
of intensity perceived in Northwest 
Airlines.  
19. See footnote 14.  
20. Gustafson v. City of Lake Angelus 
(6th Cir. 1996) 76 F.3d 778; Hoagland 
v. Town of Clear Lake, 415 F.3d 693, 
697;(7th Cir. 2005) Condor Corp. 
v. City of St. Paul, 912 F.2d 215, 219 
(8th Cir. 1990).
21. 49 U.S.C. § 40103(b)(1), (empha-
sis added).
22. 49 U.S.C. § 40103(b)(2), (empha-
sis added).  
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No Good Deed Goes Unpunished: 
Public Agency Liability For Flood Control
By Gene Tanaka, Partner, Best, Best & Krieger, Walnut Creek, California

Beginning the afternoon of April 
3, 2006 and continuing through 
the next, the rains came to Mer-

ced County. They were unprecedented. 
For a six-hour period in the worst hit 
area, the rainfall was a one-in-445-year 
event, and for a 12-hour period, the 
rainfall was a one-in-113-year event. 
Nevertheless, for 12 hours, the creeks 
and canals handled the storm flows, 
which caused the water levels to rise 
from 157 feet above sea level to more 
than 164 feet above sea level. But on 
April 4, at approximately 7:30 a.m., 
after more than five hours of overtop-
ping, the levee on one of the canals 
washed out and the waters flooded an 
adjacent neighborhood. 

By September 2007, more than 2,000 
residents of the adjacent neighborhood 
sued the Merced Irrigation District 
and the City of Merced and Merced 
County. Together, these public agen-

cies were an informal group called the 
Merced Streams Group that, for many 
years, worked together to maintain the 
streams and canals so that they would not 
flood adjacent properties and, also, carry 
irrigation water. After approximately 200 
depositions, dozens of experts and more 
than four years of litigation, the City 
settled for less than it would have cost to 
try the case. This experience highlights 
the complexity of flood cases and the 
breadth of the laws governing liability for 
flood control facilities. 

Liability for Floods – It Doesn’t Take 
Much
If a public agency substantially participates 
in the planning, approval, construction or 
operation of a public project or improve-
ment that causes injury to private property, 
it may liable for its involvement. It does 
not matter whether an agency’s involve-
ment ended years ago or if another agency 

owns and has always been primarily 
responsible for the project. In Califor-
nia, this liability arises from inverse 
condemnation, dangerous condition of 
public property and nuisance. These 
claims differ in terms of the standard of 
liability and the remedies available to a 
plaintiff.

For inverse condemnation, the Cali-
fornia provision requires that, when 
private property is taken or damaged 
for public use, the public agency must 
compensate the owner for the property 
damages. An inverse condemnation 
claim alleges that the flood control im-
provement served the public use and 
flood damages require just compensa-
tion, as established in Article I, section 
19 of the California Constitution. Be-
cause inverse condemnation is a strict 
liability claim, a plaintiff must only 
prove that an agency’s public improve-
ment substantially caused the property 
damage, even if it was only one of 
several concurrent causes. By contrast, 
a plaintiff with a negligence claim must 
prove that his or her injury was reason-
ably foreseeable to the defendant. 

However, this strict liability rule is 
balanced by the reasonableness rule, 
which requires a plaintiff to prove 
that the pubic agency’s design, con-
struction or maintenance of a flood 
control project posed an unreason-
able risk of harm. (Belair v. Riverside 
County Flood Control District, 47 
Cal.3d 550, 565, 559 (1988)). While 
a reasonableness analysis can be 
complicated, an agency will likely be 
liable if the flood control protection 
does not perform as designed or if 
the facility is not properly operated or 
maintained. In that event, a plaintiff 
will recover his or her property dam-
ages and attorney’s fees. 

Although a plaintiff is not entitled 
to personal injury damages for inverse 
condemnation, a plaintiff may obtain 
personal injury damages with a claim 
for dangerous condition of public 
property. This is a form of negligence 
addressed in Government Code sec-
tion 835 that makes a public agency 
liable for property it owns or controls 
if there was: 

a dangerous condition that created 
a reasonably foreseeable risk of the 
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injury that occurred; the agency 
created the dangerous condition 
or was aware of the condition in 
time to prevent it; and the condi-
tion caused plaintiff ’s harm. 

A plaintiff  may also recover personal 
injury damages for a nuisance claim. A 
nuisance is anything that “is injurious 
to health . . . off ensive to the senses . . . 
or [interferes] with the comfortable en-
joyment of life or property,” according 
to California Civil Code section 3479. 
A plaintiff  may bring a civil action for 
an injunction, damages or both. 

As the Merced case described 
above shows, what oft en begins as 
a well-intentioned eff ort to protect 
residents from fl ooding can become 
a continuing obligation to maintain 
and operate those facilities. Also, 
facilities that serve as streets, irriga-
tion canals or creeks may be viewed 
as fl ood control facilities which the 
agency must operate and maintain to 
protect against fl oods. Or a limited 
eff ort to solve a problem, such as 
designing a fi x or assisting with 
maintenance, may draw the public 
agency into responsibility for a fl ood 
long aft er its involvement ended. In 
each of these circumstances, if the 
fl ood control improvement did not 
perform up to standard and caused 
fl ooding of a plaintiff ’s property, 
there is a pretty good chance the 
public agency will be liable. 

Preventing and Defending Claims – 
Prevention is Cheaper
As public agencies are all too aware, 
avoiding litigation is always preferable 
- and almost always cheaper. Here are 
some steps to avoid litigation:

Preventative maintenance. If it 
has not already done so, an agency 
should develop and follow a main-
tenance plan. This could include 
an inspection schedule, clearing 
channel obstructions, repairing 
weak spots in levees and dams, 
and making sure that fl ood control 
gates, grates and other facilities are 
in proper working order.

Analyze the performance of the 
fl ood improvement. A consultant 

can inspect the agency’s facilities 
to ensure they are up to standard. 
Also, with computer modeling, 
the consultant can evaluate the 
structures’ ability to perform under 
diff erent rain events.

Insurance policies. The agency may 
purchase insurance for inverse con-
demnation claims and fl ood damages 
and keep any old policies. Although 
most recent policies exclude inverse 
condemnation and fl ood damages, 
older policies may not have exclusions 
and may apply to old facilities that fail. 

Flooding easements. Some agen-
cies have paid property owners for 
easements that allow them to fl ood 
the owners’ properties. However, 
the courts have severely limited their 
eff ectiveness, so this should be used 
with caution, if at all. (Salton Bay Ma-
rina, Inc. v. Imperial Irrigation District, 
172 Cal.App.3d 914, 935-36 (1985))
(Cal. Ct. App. 1985))

 When faced with litigation, an agency 
should consider several approaches:

Experts. It is important to involve 
experts at the outset to avoid mis-
steps in discovery and assess wheth-
er early settlement is advisable. 
This may involve hydrologists to 
evaluate the movement of the fl ood 
waters and performance of the fl ood 
protections; engineers to consider 
the reasonableness of the public 
agency’s design, construction and 
maintenance of its facilities; and 
architects or contractors to measure 
the harm to a plaintiff ’s property. If 
personal injuries are involved, the 
agency will need medical profession-

als to examine the alleged injuries. 

Insurance coverage counsel. Insur-
ance coverage attorneys can see 
whether the claim is insured. If the 
agency has fl ood insurance, those 
attorneys can make sure the insurer 
steps up, and defense counsel does 
not make decisions in litigation that 
bar coverage. As mentioned above, 
old insurance policies that pre-date 
the fl ood may provide coverage. For 
the Merced Stream Group, insurance 
companies paid a signifi cant share of 
their settlements. 

Organizing plaintiff s into classes. 
Cases with a large number of plain-
tiff s can be a logistical challenge. 
Typically, the plaintiff s will fall into 
diff erent classes according to how 
they were aff ected by the fl ood water 
and the nature and extent of their 
damages. Defense counsel should 
consider these classes as he or she 
frames pretrial motions and discovery

Obviously, fl ood control improve-
ments serve a vital public service and 
laws protect residents from unreason-
able risk or defects from those improve-
ments. For the public agencies trying 
to help their residents, fl ood claims 
may seem unfair. However, knowing 
the requirements and remedies enable 
the agencies to manage the risks. If the 
predicted El Nino arrives this winter, it 
is worth thinking about these issues.

Gene Tanaka is manag-
ing partner of Best Best 
& Krieger’s Walnut Creek, 
California offi ce and a 
member of the fi rm’s 
executive committee.  He 
focuses on toxic torts, land 

use and municipal litigation.  He has represented 
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clients in cases for cleanup or damages under 
the Resource Conservation and Recovery Act 
(RCRA), the Comprehensive Environmental 
Response, Compensation & Liability Act (CER-
CLA), nuisance and trespass law.  For the past 
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[W]hat oft en begins as a 
well-intentioned eff ort to 
protect residents from 
fl ooding can become a 
continuing obligation to 
maintain and operate 
those facilities.
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Introduction1

Long before the foreclosure fallout 
from the Great Recession of 
2007-2009, California legislators 

adopted a statutory framework that 
specifi cally targeted blighted properties 
and their attendant ills.  This statutory 
scheme, found in California Health & 
Safety Code section 17980.7, enlarged 
the already signifi cant powers held by lo-
cal enforcement agencies by allowing the 
agencies to petition a court to appoint 
a receiver over seriously substandard 
properties.

Many states have similar (and not-
so-similar) statutory schemes intended 
to address the very real and substantial 
impacts related to substandard homes 
and commercial structures.  And re-
ceivership is by no means the only tool 
available to communities to redress the 
problems caused by vacant, abandoned 
structures. Traditional remedies – such 
as civil injunction and criminal prosecu-
tion continue to serve as bolts in the 
code enforcement quiver.  Yet receiver-
ship oft entimes brings a level of control 
over the property that other remedies 
cannot.  The receiver, although not tak-
ing actual title to the property in most 
instances, exercises dominion over the 
property to the exclusion of all others, 
including the owner and existing lien-
holders.  And although a receiver’s au-
thority will vary from state-to-state and 
court-to-court, the following are some of 
the more commonly-held powers: 

• to assume exclusive possession and 
control of the property;

• to secure the property against fur-
ther intrusion

• to displace and relocate any 
occupants if needed to carry out 
the rehabilitation

• to insure the property
• to prepare a rehabilitation plan 

and obtain super-priority private 
fi nancing to pay for the costs

• to sell the property and distrib-
ute proceeds as directed by the 
court.

The Scope of Potential Code Enforce-
ment Receivership Cases
Depending upon the jurisdiction, receiv-
ership can address a host of diff erent 
problems and types of properties.  In 
California, as one example, the authors 
– one a former city attorney and current 
county counsel and the other a receiver 
– have tackled many diff erent types of 
problem properties through the receiver-
ship process.  Although a majority of 
those cases involved single and multi-
family residential properties, the remedy 
has also been very successfully applied to 
commercial properties and other non-
residential uses.  

The following examples demonstrate 
the breadth of the receivership remedy:

•  a single-family home that served as 
a pipe bomb-making factory and in 
which the owner confi ned his bedrid-
den mother in a rear bedroom.  
The city became involved when the 
owner, aft er a few too many beers, 
stepped out into the front yard and 
began fi ring a handgun into the air.

• a former gas station whose shut-
tered mini-mart was being used by a 
transient population as a party spot.  
The receivership was complicated by 
a pre-existing regulatory order and 
agreement arising from the pres-
ence of leaking underground storage 
tanks.

• a rural lot with three abandoned 
homes that were being used by the 
locals for impromptu raves.  The city 
took action aft er one of the partygo-
ers killed another in a dispute over a 
drug debt.

•  an abandoned trailer located on 
property contiguous to a national 
forest.
The owner, who had been convicted 
of child molestation based on acts
occurring on the property, actively 
participated in the proceedings from 
prison.

• a property located in a commercial 
retail area that served as a storefront 
medical marijuana dispensary.  The 
city’s land use ordinances prohibited 
the use of property for medical mari-
juana clinics and, under California 
law, an illegal land use can serve as 
the basis for the appointment of a 
receiver.

Brief Overview of Select Code Enforce-
ment Receivership Laws in the United 
States
Being California-based lawyers, the 
authors are most familiar with that state’s 
version of code enforcement receiverships.  
But California is by no means the only 
state with a code enforcement receiver-
ship statute.  In addition to the Califor-
nia framework, we have set out below 
(in necessarily-brief detail) key points 
from code enforcement receivership (or 
receivership-like) statutory schemes from 
Illinois; Massachusetts; Michigan; Mis-
souri, New Jersey; Ohio; Pennsylvania; 
and Texas.

1. California (Health & Safety Code § 
17980.7)

• Requires seriously substandard prop-
erties (as defi ned by statute).

• Properties include any property used 
for human occupancy, including 
single-and multi-family residential 
and commercial structures.

• Owner must be given a due pro-
cess opportunity for self-correction 

cOde enFOrceMenT

Receiverships for the Tough Problems
By: Gregory P. Priamos, County Counsel, Riverside, California and 
Kevin K. Randolph, Shareholder, Gresham Savage, San Bernardino, California
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within a “reasonable time.”
• Process:

— Municipality issues notices of viola-
tion and abatement orders.

— Non-compliance is referred to legal 
counsel for preparation of complaint 
and receivership petition.

— Counsel files litigation and requests 
the court to appoint a receiver, who 
is nominated by the municipality 
and who must demonstrate the abil-
ity to complete the repairs.  May be 
an individual, most corporations, or 
a tenant/housing entity.

— Receiver relocates occupants (if any) 
if needed.

• The receiver is nominated by the 
municipality but approved, appointed, 
and supervised by the court.

• The receiver is not the agent or repre-
sentative of either the municipality or 
the owner.  The receiver acts indepen-
dently and with the court’s approval as 
to all major actions.

• The receiver is paid from proceeds 
of property’s sale or by the owner or 
lenders.  Technically, the municipality 
may be held accountable for shortfalls 
but this rarely occurs.

• Provides three primary approaches to 
rehabilitation:
— The receiver prepares rehabilitation 

scope of work, borrows funds, and 
contracts for the work.  Unless the 
owner or lender elects to redeem 
the property following completion 
of the rehabilitation, the receiver 
markets and sells the property.

— The receiver sells to a qualified in-
vestor buyer, who uses its own funds 
and contractors to complete the 
work; receiver supervises the work’s 
progression.

— The owner or lender funds and/or 
uses its contractors to perform the 
work; receiver supervises the work’s 
progression.

• From the sales proceeds, receiver pays:
— taxes;
—  the rehabilitation loan;
—escrow costs and sales commission;
— municipality’s administrative fees 

and legal fees;
— the receiver’s fees and expenses; and
— the balance to lender and owner.

2.  Illinois (65 Ill. Comp. Stat. Ann. 
5/11-31-1 – 31-2.3)

•Used as a very last resort.
•Process:

— The municipality may petition the 
court to have a receiver appointed 
for a property that violates the mini-
mum standards of health and safety 
under the applicable municipal 
ordinances.

■  The law allows other entities such as 
non-profits or community develop-
ment corporations to bring receiver-
ship actions but the law gives more 
flexibility to municipalities.

■  A receiver may be appointed even 
if the property is in foreclosure.

— The municipality must provide no-
tice of the petition to the owner.

— The judge decides if a receiver is 
needed.

— Once appointed, the receiver is given 
broad authority to make necessary 
repairs.

— To pay for the repairs, the receiver 
can obtain loans evidenced by a 
receiver’s certificate.  The lender 
certificates are repaid at an interest 
rate fixed by the court.

— If the owner does not pay off the 
certificate, the certificate becomes 
a first lien on the property and is 
superior to all other encumbrances, 
except taxes.

• Chicago Troubled Building Initiative 
(TBI)

— In addition to other methods, 
Chicago uses receivership to prevent 
the deterioration and loss of housing 
stock.

— Chicago authorized Community 
Investment Corporation (CIC), a 
nonprofit, to administer the TBI 
and to act as a receiver for troubled 
buildings.

—Chicago and CIC work together to 
identify deteriorated buildings that are 
public health and safety risks.

3. Massachusetts Receivership
•  The State Attorney General’s Office 

(AGO) implements the state’s 
Abandoned Housing Initiative (AHI).

• The AGO seeks out delinquent owners 
of abandoned residential property and 
encourages them to voluntarily repair 
their properties and make them secure.

• If the owners refuse, then the AGO pe-
titions the court to appoint a receiver.

• Process:
— Municipalities share residential 

property addresses with the AGO.
— The AGO notifies the real parties 

in interest to make repairs.
— The AGO requires documenta-

tion that the owner can finance 
the repairs and will use a licensed 
contractor; if not, a receivership 
petition may be brought (under the 
State Sanitary Code) by either the 
AGO or the municipality.

— The receiver is appointed by the 
court.

— The receiver may lien the property 
for costs incurred.
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Code Enforcement, Cont’d from page 13

— Once repairs are completed, the 
owner may reimburse the receiver 
for costs and clear the lien.

— If the owner cannot or will not pay 
the costs, then the receiver may fore-
close on the lien and the property 
sold at auction to the highest bidder.

4.  Michigan (Mich. Comp. Laws Ann. § 
125.535)

• Receivership may be used when an 
owner or occupant fails to correct a 
violation that creates an imminent 
danger to the health and safety of the 
occupants or the public.

• When the court finds that there are 
adequate grounds for the appointment 
of a receiver, it will appoint the munici-
pality, a local agency or officer or other 
competent person as receiver.

• The receiver repairs, renovates and 
rehabilitates the premises as needed 
and, where ordered by the court, may 
demolish a building.

• When payment for receivership 
expenses are not otherwise paid for by 
another party, the court may enter an 
order approving the receiver’s expenses 
and permitting the receiver to lien the 
property for payment.
 — The court may establish the lien as 

a senior lien, except as to tax and 
assessment liens and a recorded mort-
gage of first priority. The court may 
also order the time and manner for 
foreclosure if the lien is not satisfied.

• Detroit’s Nuisance Abatement Pro-
gram
— Detroit Land Bank (Bank) identifies 

nuisance properties within target 
neighborhoods.

— The Bank posts highly visible 3 foot 
by 4 foot posters on substandard 
buildings to give notice that it will 
seize the property if owners do not 
respond within 72 hours.

— If the owner contacts the Bank, the 
Bank and the owner attempt to enter 
into a rehabilitation agreement by 
which the owner pledges to complete 
repairs within 30 days.

— If owner doesn’t contact the Bank 
within the 72 hours, or if the owner 
agrees to repair but doesn’t complete, 
the Bank may file a nuisance lawsuit.

— If the owners do not respond to the 
nuisance complaint within 28 days, 

the Bank may seek a default judge-
ment to give the Bank title to the 
property.  The owner loses all rights 
and interest in the property.

5.  Missouri (Missouri Revised Statutes 
441.510-441.645)

•  A complaint seeking the appoint-
ment of a receiver may be brought 
by any county, municipality, local 
housing corporation or neighbor-
hood association.

• The property must be in violation 
of building or housing codes and 
threaten public health and safety.

• Process:
— Entity files application for appoint-

ment of a receiver and gives written 
notice to interested parties of its 
intent to file the application.

— If, following the application for 
appointment of a receiver, the 
interested parties elect to correct 
the property’s substandard condi-
tions, the interested parties must 
post security for the completion of 
the repairs.

— If no interested party elects to cor-
rect the property’s conditions, the 
court may make a determination 
that the property is in an unsafe or 
unsanitary condition and appoint a 
receiver to complete the rehabilita-
tion.

— The receiver may lien the property 
if necessary to recover receivership 
costs and expenses for rehabilitation 
of the property.

■  The lien is superior to all other 
liens, except taxes, assessments, 
receiver’s certificates, and mort-
gages recorded prior to October 
13, 1969.

6. New Jersey (NJSA 55:19-84 through 
97)

• Abandoned Properties Rehabilitation 
Act.

— Applies to property that has not 
been legally occupied in the previ-
ous six months.

• Process:
— Identify property.
— The municipality either brings the 

action or designates a representative 
to bring the action.

—  The municipality/representative 
identifies parties in interest 
(owners and lenders) and files 
complaint.

— Owner/lender submits/doesn’t 

submit rehabilitation plan.
— If no party submits an acceptable 

rehabilitation plan, then the mu-
nicipality/representative submits its 
own rehabilitation plan.

— Court awards possession to the 
municipality/representative and 
the municipality/representative 
rehabilitates the property.

— The owner may petition the court 
for reinstatement of control and 
possession but no later than 30 days 
after the municipality has filed a 
notice of completion with the court.

■    The petition for reinstatement 
must include a plan  
for completion and reuse  
of the property.

■    Provide legally binding as-
surances that the owner will 
comply with all conditions of 
any grant or loan secured by 
the municipality or repay them 
in full.

■    The petition must be accom-
plished by payment of all liens 
and costs incurred.

— The municipality/representative 
takes title and sells the property if 
owner isn’t reinstated.

—   The proceeds of sale are distributed 
as follows:

■  Costs and expenses of sale;
■  Other governmental liens;
■  Repayment of principal and 

interest on any borrowing or 
indebtedness incurred by the 
municipality/representative and 
granted priority lien status;

■  A reasonable development fee to 
the municipality/representative 
consistent with the standards for 
development fees established for 
rehabilitation programs by the 
New Jersey Department of Com-
munity Affairs or the New Jersey 
Housing and Mortgage Finance 
Agency; and

■  Other valid liens and security 
interests, in accordance with 
their priority.

7. Ohio (Ohio Rev. Code Ann. 
§3767.41)
•  A receivership may be used to enforce 

any local building, housing, air pollu-
tion, sanitation, health, fire, zoning, or 
safety code regulation.  A receivership 
petition may be brought by a municipal-
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ity, neighbor, tenant or a nonprofit 
organization.

•  The entity that brings the action is not 
liable for the costs, expenses, and fees 
of any receiver.

•  If the property includes subsidized 
housing, the entity must give written 
notice to the landlord regarding the 
defective conditions and the landlord 
has 60 days to remedy the conditions.

•  For all other properties, the complaint 
and a notice of the hearing must be 
served on the property owners.

•  The court must conduct a hearing 
within 28 days after service.

•  If the court finds that the owner had 
a reasonable opportunity to repair the 
conditions but refused or failed to do 
so, the judge will offer the mortgagee, 
lienholder or other interested party as-
sociated with the property, in order of 
priority of interest in title, the opportu-
nity to undertake the work.

•  If the judge finds no interested party 
willing or able to undertake the work, 
only then will a receiver be appointed.

•  The rehabilitation costs constitute a 
first priority lien on the building.

8. Pennsylvania (68 P.S. § 1101- 1111): 
Blighted & Abandoned Property Con-
servatorship Act
•  Four Conditions Necessary:

—    Property not legally occupied for 
12 months;

— Property not actively marketed for 
sale for previous 60 days;

— Property not subject to existing 
foreclosure action; and

— Property owned by current owner 
for 6 months.

• The property must exhibit three of 
the following conditions:
— public nuisance;
— attractive nuisance to children;
— attractive nuisance for illicit pur-

poses;
— substantial rehabilitation is 

needed and no rehabilitation has 
taken place within the previous 12 
months;

— the property is unfit for human 
habitation, occupancy or use;

— the property condition and va-
cancy creates a material risk of fire;

— the property is subject to unau-
thorized entry leading to potential 
health and safety hazards;

— the presence of vermin, debris, uncut 
vegetation or physical deterioration 
creates health and safety hazards; or

— the property’s dilapidated appearance 
negatively affects nearby properties.

•  Process:
— A party in interest (lienholder, 

resident or business within 500 feet, 
nonprofit, redevelopment agency, 
municipality, or school district) files 
a petition for a conservator over the 
property.

— The court appoints a conservator, 
who takes possession and control of 
the property.

— The conservator’s rehabilitation plan 
is submitted and approved by the 
court.

— The conservator implements the plan 
and submits status reports.

— The conservatorship is terminated 
upon the completion of the rehabili-
tation plan, when a party in interest 
redeems the property, or when the 
property is sold.

— The order of distribution of sale 
proceeds.

■    All court costs.
■    Liens of the Commonwealth, 

liens for unpaid property taxes 
and properly recorded municipal 
liens.

■    Costs and expenses of sale.
■    Principal and interest on any 

borrowing or other indebtedness 
granted priority over pre-existing 
liens and security interests.
• The court may grant priority 

status to a lien given to secure 
payment of conservator’s 
expenses if the conservator first 
sought financing from senior, 
nongovernmental lienholder 
but the lienholder declined and 
the lien priority is necessary 
to induce another lender to 
provide financing.

■    Costs incurred by the petitioner 
in preparing and filing the peti-
tion. 

■   Costs of rehabilitation and any 
fees and expenses incurred by 
the conservator in connection 
with the sale or the safeguarding 
of the property for which the lien 
authorized.

■    Other valid liens and security 

interests in accordance with 
their priority.

■    Any unpaid obligations of the 
conservator.

■    The owner.

9.  Texas (Tex. Loc. Gov’t Code Ann. § 
214.003)
•  A home-rule municipality may bring an 

action against a property owner whose 
property is not in substantial compli-
ance with fire protection, structural 
integrity, zoning or trash disposal ordi-
nances.

— Texas has general law cities and 
home-rule cities. A home-rule city is 
a city with more than 5,000 people 
and where the citizens adopted a 
home-rule charter. A home-rule city 
can pass any regulations or laws it 
deems necessary unless in conflict 
with state law.

•  After notice and hearing, the court may 
appoint a receiver.

— The receiver may be a non-profit 
corporation or an individual with 
demonstrated abilities.

— A lienholder may request to be ap-
pointed as a receiver.

— A receiver cannot be appointed 
for owner-occupied, single family 
residences.

•  After restoration of the property, the 
receiver must file an accounting of costs 
and expenses, including reasonable 
costs for labor and supervision, income 
received from the property and (at the 
receivers discretion) a receivership fee of 
10 percent of those costs and expenses.

•   the total of the rehabilitation costs 
and expenses and the receivership fee 
exceeds the income received during the 
receivership, the receiver may maintain 
control of the property and lien the 
property for the amount of the unrecov-
ered costs.

•  The receiver may petition the court to 
sell the property if the receiver has been 
in control of the property for more 
than one year and the owner has failed 
to pay the receiver’s costs and expenses.

• The order of distribution of proceeds is:
—court costs;
—municipal costs and expenses,
—any lien held by the receiver; and
—other valid liens.

Continued on page 26
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FEDERAL

One Small Step for Unmanned Aerial  
Vehicles, One Giant Leap for  
Municipalities?
by Erich R. Eiselt, Assistant General Counsel

As described in the cover article 
of this issue of Municipal Lawyer, 
the federal government has been 

largely precluded by Congress from regu-
lating the recreational use of Unmanned 
Aerial Vehicles or drones.  But is certainly 
not without a significant role.   

In September, shortly before the 
much-anticipated visit of Pope Francis to 
the United States, the Federal Aviation 
Administration (FAA) announced that the 
three cities the Pope would visit—Washing-
ton DC, Philadelphia and New York—were 
all “No Drone Zones” from September 22 
through 27.1  While that announcement 
was somewhat duplicative, in that drones 
of any sort have been prohibited for some 
time in the District of Columbia, it il-
lustrated the continuing interplay between 
the FAA and municipal authority.  

In the commercial and governmental 
arena, the FAA’s voice continues to 
reverberate in municipalities, as evidenced 
most recently by its proposed $1.9 million 
fine against SkyPan International, a pro-
vider of “bird’s eye” views to commercial 
purchasers.  The FAA alleges that SkyPan 
made repeated unauthorized forays in 
the airspace over Chicago and New York 
City, acting “recklessly” and endangering 
property and people below.2   

In late November, the FAA issued a 
press release specifically oriented to rec-
reational use, cautioning the public that 
every operator of a drone is potentially a 
“pilot” in public airspace:

You’re heading to the stores on Black 
Friday to buy that shiny new camera-
equipped drone you’ve been yearning 
for. You can’t wait to get into the sky 

and let loose your inner high-flying 
aerial photographer, right?
Did you know you’re also going to 
become a pilot?
When you fly your drone anywhere in 
the nation’s airspace, you automati-
cally become part of the U.S. aviation 
system. Under the law, your drone 
is an aircraft. So while the rules for 
drones may be different, you have the 
responsibility to operate safely, just as 
a Cessna or 747 pilot does.3 

That proclamation came on the heels 
of the federal government’s much more 
impactful pronouncement one month 
earlier—that it would be requiring the 
registration of most drones.  On October 
19, 2015, U.S. Transportation Secretary 
Anthony Foxx and FAA Administrator 
Michael Huerta announced the creation of 
a task force to develop recommendations 
for a registration process for Unmanned 
Aircraft Systems (UAS).

The task force included “25 to 30 diverse 
representatives from the UAS and manned 
aviation industries, the federal government, 
and other stakeholders” and was to provide 
advice about exempting some UAS from 
registration due to “low safety risk, includ-
ing toys and certain other small UAS,” as 
well as exploring options for “a streamlined 
system that would make registration less bur-
densome for commercial UAS operators.”4

Citing a rapid rise in reported sightings 
of drones in public airspace,5 many which 
occurred thousands of feet in the air, as 
well as above major sporting events and 
emergency operations, FAA Administrator 
Huerta stated “These reports signal a trou-
bling trend.  Registration will help make 

sure that operators know the rules and 
remain accountable to the public for fly-
ing their unmanned aircraft responsibly.  
When they don’t fly safely, they’ll know 
there will be consequences.”6 

In addition to governmental repre-
sentatives, stakeholder groups included 
The Association for Unmanned Vehicle 
Systems International, the Academy 
of Model Aircraft, the Air Line Pilots 
Association, the American Association 
of Airport Executives, the Helicopter As-
sociation International, PrecisionHawk, 
AirMap/ Small UAV Coalition, and the 
Consumer Electronics Association.  The 
FAA announced receipt of the task force 
report on November 20.

On December 14, 2015—in the nick of 
time, as some would phrase it, to require 
Yuletide compliance by hundreds of 
thousands of incipient drone owners—the 
FAA released its Interim Final Rule (IFR) 
regarding UAV registration requirements.  
The action was noteworthy not only for its 
substance, discussed below, but also for its 
rapidity.  As the FAA discusses in a 211-
page exegesis in the Code of Federal Regula-
tions,7 time pressures required that the 
normal choreography of agency rulemaking 
be drastically curtailed.  First, the notice 
and comment period had to be reduced:

Therefore, the FAA has determined 
that it is impracticable and contrary 
to the public interest in ensuring the 
safety of the NAS [National Airspace 
System] and people and property on 
the ground to proceed with further 
notice and comment on aircraft 
registration requirements for small 
unmanned aircraft before implement-
ing the streamlined registry system es-
tablished by this rule. As more small 
unmanned aircraft enter the NAS, 
the risk of unsafe operations will 
increase without a means by which 
to identify these small unmanned 
aircraft in the event of an incident or 
accident. The public interest served 
by the notice and comment process 
is outweighed by the significant 
increase in risk that the public will 
face with the immediate proliferation 
of new small unmanned aircraft that 
will be introduced into the NAS in 
the weeks ahead.8 

Similarly, the normal hiatus between 
rulemaking and publication would have 

Continued on page 17
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of withstanding a mid-air collision with a 
medium-sized bird: 

Some individuals based their recom-
mendations on a comparison between 
the risks to aircraft from bird strikes 
and the risks from collisions with 
unmanned aircraft.  One com- menter 
said that any aircraft over the weight 
of a mallard duck should be registered. . . 
Another individual commenter said 
a threshold weight of 2 pounds is ‘en-
tirely reasonable’ because crows weigh 
between 0.7 and 2.6 pounds.12 

Despite the presumed ornithological 
accuracy of these arguments, the FAA 
adopted the Task Force recommendation to 
exclude only the smallest of UAVs:  those 
under 250 grams, or about .55 pounds, 
which should exempt many of the least 
expensive, “toy” drones.  

The FAA declined to tackle the issue of 
drone-related privacy concerns, leaving that 
task to the National Telecommunications 
and Information Administration, which is 
“leading a multi-stakeholder engagement 
process to develop and communicate best 
practices for privacy, accountability, and 
transparency issues regarding commercial 
and private use of UAS in the NAS.”13    

The elements of the registration require-
ment are relatively straightforward and are 
summarized in the FAA’ UAS Registration 
Q&A.”14 As noted above, registration is 
mandatory for all drones that weigh more 
than 250 grams and will be used outdoors.  
The IFR creates a small incentive to pur-
chase a UAV without further ado:  anyone 
buying a drone prior to December 21, 2015 
has two months (until February 19, 2016) 
to register the UAV.  New owners—those 
who take possession of a drone on Decem-
ber 21, 2015 or thereafter--must register it 
before their first flight outdoors.  

Although all registrants may use the 
FAA’s legacy paper-based registration 

process, only registrants 13 years of age 
or older may use the new streamlined, 
web-based system (www.faa.gov/uas/
registration).  The fee for registration is 
a modest $5, but in an effort to promote 
compliance over the holiday season, the 
FAA is waiving registration fees for the 
first 30 days, until January 20, 2016.  

Registration lasts three years.
Registrants will need to provide their 

name, home address and e-mail address. 
Upon completion of the registration 
process, the web application will generate 
a Certificate of Aircraft Registration and 
Proof of Ownership that will include 
a unique identification number for the 
drone owner.  That number must be 
marked somewhere on the drone (which 
can include inside a battery compart-
ment or other enclosure, so long as it 
is easily opened).15 Users may apply the 
same single registration number to all 
drones used recreationally.

FAA management is optimistic.  “We 
expect hundreds of thousands of model 
unmanned aircraft will be purchased this 
holiday season,” said FAA Administrator 
Huerta. “Registration gives us the oppor-
tunity to educate these new airspace users 
before they fly so they know the airspace 
rules and understand they are accountable 
to the public for flying responsibly.”16

The online registration system does 
not yet support registration of small 
drones used for any purpose other than 
hobby or recreation – for example, 
commercial use. The FAA is developing 
enhancements that will allow such online 
registrations by spring of 2016.

While hardly a panacea, the FAA’s 
move to require a national drone registry 
should be a valuable piece of the archi-
tecture that municipalities will require 
to enforce their own UAV regulations.  
Obviously, those intent on using drones 
for malevolent purposes can hardly be 
expected to register them on a federal 
database.  But as indicated in Chicago’s 
ground-breaking recreational drone 
measures reproduced in the “Ordinances” 
section of this issue of Municipal Lawyer, 
registration—coupled with tagging to allow 
easy identification of the drone—--is at 
the heart of effective regulation.  In that 
regard, the federal government’s initiative 
—if it facilitates local access to registration 
data—could be  a major step forward in 

to be trimmed, given current circumstanc-
es.  The Administrative Procedures Act 
requires agencies to delay the effective date 
of regulations for 30 days after publica-
tion unless the agency finds “good cause” 
to make the regulations effective sooner.  
Here, the FAA posited that “good cause 
exists for making this regulation effective 
less than 30 days from the date of pub-
lication,” in part due to “the immediate 
and ongoing safety risk identified in the 
discussion above regarding good cause for 
foregoing notice and comment.”9

The speed in codifying the IFR appears 
to have been matched by equally rapid tech-
nical implementation. Although the system 
has yet to endure the coming deluge over 
the next few months weeks, it is promoted 
as an effective online registry, allowing rapid 
and cost-efficient usage—and far superior to 
the paper-only drone registration process 
the FAA had utilized until now.   The cost 
to build the new online tool and the time 
spent by users to input data is estimated at 
$56 million, while the expense to society 
and the government if all million-plus recre-
ational drone users were to slog through the 
current paper input system is estimated by 
the FAA at nearly $383 million, demon-
strating a clear societal benefit.10     

More than 4,700 comments were re-
ceived by the Task Force from various seg-
ments of the drone community between 
October 19 and early November.   While 
some commenters requested a lower cap 
on the permissible weight of drones, warn-
ing of the potential for significant damage 
from unmanned overhead flying machines 
weighing as much as small children, others 
pushed to allow even greater weight.  For 
example, DJI, the world’s largest producer 
of recreational UAVs, requested that the 
55 pound maximum refer to the drone 
itself not including fuel or payload.11 The 
FAA declined, holding to its position that 
the 55 pound limit applies to the total 
weight of the UAV “at liftoff”—which 
includes any additional elements.   

Additional comments related to the possi-
bility of exemption from registration based 
on size and capability.  Model airplane 
enthusiasts cited the fact that most of their 
craft are very light, have a short range and 
generally cannot be reliably flown unless 
in direct line of sight from their opera-
tors.  Others argued for exemption based 
on more practical parameters, given that 
manned aircraft are presumed to be capable Continued on page 26
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Ordinances
Second City, First Adopter— 
Chicago Keeps Drones in Sight  
and Under Control     
by Erich R. Eiselt, Assistant General Counsel 

As recreational drone usage prolif-
erates exponentially across Amer-
ica, communities are looking to  

governments to craft laws that will bal-
ance the interests of hobbyists and those 
seeking safety, quiet and privacy.  Earlier 
this year, the New York City Council 
proposed an ordinance that would have 
greatly restricted drone usage anywhere in 
the City, while requiring registration and 
tagging of the drone and the obtaining of 
insurance to cover possible drone-related 
damage or injury.  That measure stalled.

Chicago lawmakers, however, were 
more successful.  Herewith is what is 
believed to be the nation’s most compre-
hensive drone ordinance to date, enacted 
in November 2015:           

Regulating the use of small unmanned 
aircraft in City airspace.

WHEREAS, The City of Chicago is a 
home rule unit of government pursuant to 
the Illinois Constitution, Article VII, Sec-
tion 6(a); and

WHEREAS,  Pursuant to its home rule 
power, the City of Chicago may exercise 
any power and perfom1 any function relat-
ing to its government  and affairs, including 
the power to regulate for the protection 
of the public health, safety, morals and 
welfare; and

WHEREAS,  A recent Washington  Post 
investigation  found that law enforcement 
agencies, universities and other registered 
drone users have reported 23 accidents 
and 236 unsafe incidents since November 
2009; and

WHEREAS,  Chicago has witnessed an 

increase in “flyaways”, which occur when 
drones go rogue and fly off from their users; 
and

WHEREAS,  Last August, Federal 
Aviation Administration  (FAA) officials 
criticized a Chicago man for being “reck-
less  and careless” after he sent a drone over 
the Lollapalooza music festival and posted 
videos from it on You Tube; and

WHEREAS, Videos have recently sur-
faced of a handgun-firing drone built by an 
18-year-old Connecticut student for a college 
class; and

WHEREAS, On May 5, 2014, a DJI 
Phantom 2 Quadcopter crashed into the 
30th floor of the Metropolitan Square 
building, the tallest building in St. Louis, 
Missouri; and

WHEREAS,  Pilots have reported dozens 
of cases in which drones flew too close 
to their aircraft, and the FAA has stated 
that our Nation’s air-traffic system is not 
equipped to handle thousands of small 
devices flying at low altitudes; and

WHEREAS, Chicago’s airspace is 
among the busiest in the world.  In 2014, 
Chicago  O’Hare  International Airport 
handled nearly 882,000  flights and 70 
million passengers, while Chicago Midway 
Airport handled approximately 250,000 
flights and 21 million passengers; and

WHEREAS, On July 21, 20 I 5, a drone 
crashed into the runway at Chicago Midway 
Airport while the United States National 
Guard was conducting a Blackhawk train-
ing mission there, causing a breach of 
security at the airport; and

WHEREAS,  Drones can be equipped 
with highly sophisticated surveillance 

technology that threatens privacy; and
WHEREAS,  Last December, the FAA 

launched a public awareness campaign 
urging novice operators to pay attention 
to safety and to avoid reckless and unsafe ac-
tivities, such as flying too close to passen-
ger planes, buzzing crowds or operating 
drones or unmanned aircraft while under 
the influence of alcohol or drugs; and

WHEREAS, The prevalence and unregu-
lated use of drones throughout the City of 
Chicago poses a threat to the public health, 
safety and welfare and has created public 
health, safety and welfare concerns, includ-
ing, but not limited to, privacy, nuisance and 
trespass concerns; and

WHEREAS, On the other hand, respon-
sible and safe drone use is an increasingly 
popular recreational activity, particularly 
among amateur photographers, and pro-
motes technological innovation, economic 
growth and job creation; and

WHEREAS, The use of drones for hobby 
and recreational purposes will enable Chi-
cagoans of all ages to familiarize themselves 
with this exciting new technology, and will 
undoubtedly inspire a whole new genera-
tion of entrepreneurs and innovators to 
pursue careers in this field and in related  
high-tech industries that are flourishing in 
Chicago; now, therefore,
BE IT ORDAINED BY THE CITY 
COUNCIL OF THE CITY OF CHICAGO: 

SECTION 1.  The above recitals are 
expressly incorporated into SECTION 2 of 
this  this ordinance and made part thereof  
as though  fully set forth therein.
SECTION 2.  Chapter 10-36 of the Munici-
pal Code of Chicago is hereby amended by 
inserting a new Article IV, and a new Section 
10-36-400, as follows:
ARTICLE  IV.  SMALL UNMANNED 
AIRCRAFT
10-36-400  Small unmanned aircraft.
(a) Definitions.  As used in this section:
“Aircraft” means any contrivance in-
vented, used or designed to navigate or fly in 
the air.

“City airspace” means the airspace above 
the land, water and waterways within the 
jurisdiction of the city.

“Firearm” has the meaning ascribed to the 
term in section 8-20-010.

“Hobby or recreational purposes” means a 
pursuit engaged in for relaxation, and not for 
business purposes and not for compensation 
or hire.
“Open air assembly unit” means any 
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structure, enclosed area or other demarcated 
space used for the assembly of persons in 
the open air, including, but not limited to, 
amusement parks, stadiums, athletic fields, 
automotive speed ways, aviation fields, band 
stands, beach enclosures, grandstands, 
observation platforms, outdoor public swim-
ming pools, outdoor theaters, race tracks, 
reviewing stands, street festivals or parade 
routes.

“Operate” means to pilot, steer, direct, fly 
or manage a small unmanned aircraft through 
the air whether from within the aircraft or 
remotely.  The term “operate” includes 
managing or initiating a computer system that 
pilots, steers, directs, flies or manages a small 
unmanned aircraft.

“Public aircraft” has the meaning ascribed 
to the term in Section 401 02 of Title 49 of 
the United States Code.

“Small unmanned aircraft” means an 
aircraft that (1) is operated without the pos-
sibility of direct human intervention from 
within or on the aircraft, and (2) weighs less 
than 55 pounds at the time of the operation, 
including the weight of any payload or fuel. 
The term “small unmanned aircraft” does not 
include “toy aircraft” or “public aircraft” as 
defined herein.

“Surveillance” means the gathering, 
without permission and in a manner that is 
offensive to a reasonable person, of visual 
images, physical impressions,  sound record-
ings, data or other information involving the 
private, personal, business or familial activi-
ties of another person, business or entity, 
or that otherwise intrudes upon the privacy, 
solitude or seclusion of another person, busi-
ness or entity, regardless of whether a physi-
cal trespass onto real property owned, leased 
or otherwise lawfully occupied by such other 
person, business or other entity, or into the 
airspace above real property owned, leased 
or otherwise lawfully occupied by such other 
person, business or other entity, occurs in 
connection with such surveillance.

“Toy aircraft” means (1) a glider or hand-
tossed small unmanned aircraft that is not 
designed for and is incapable of sustained 
flight; or (2) a small unmanned aircraft that 
is capable of sustained flight and is controlled 
by means of a physical attachment, such as a 
string or wire.

“Weapon” means any instrument, article 
or substance that, under the circumstances 
in which it is used, attempted to be used or 
threatened  to be used, is readily capable of 
causing death or serious physical injury.

(b) Operating  regulations.  Except as oth-

erwise provided in subsection (c) of this 
section, no person shall operate any small 
unmanned aircraft in city airspace:

(1)   except for hobby or recreational  
purposes only and in conformity with this 
section;

(2) directly over any person who is not 
involved in the operation of the small 
unmanned aircraft, without such person’s 
consent;

(3) over property that the operator does 
not own, without the property owner’s 
consent, and subject to any restrictions 
that the property owner may place on such 
operation;

(4) at an altitude higher than 400 feet 
above ground level;

(5) outside the visual line of sight of the 
operator. The operator shall use his or 
her own natural vision (which includes 
vision corrected by standard eyeglasses or 
contact lenses) to maintain at all times an 
unobstructed view of the small unmanned 
aircraft, without the use of vision-enhanc-
ing devices, such as binoculars, night 
vision goggles, powered vision magnifying 
devices, goggles designed to provide a ‘’first 
person view” from the model or similar 
devices;

(6) within five miles of any airport;
(7) in a manner that interferes with, or 

fails to give way to, any manned aircraft; 
(8) between dusk and dawn;
(9) whenever weather conditions impair 

the operator’s ability to operate the small 
unmanned aircraft safely;

(10) over any open air assembly unit, 
school, school yard, hospital, place of wor-
ship, prison or police station, without the 
property owner’s consent, and subject to 
any restrictions that the property owner 
may place on such operation;

(11) within 500 feet of any water intake 
facility or any electric generating facility, 
substation or control center, or within 100 
feet of any electric transmission facility, 
or within 25 feet of any electric distribu-
tion facility or of any overhead wire, 
cable, conveyor or similar equipment for 
the transmission of sounds or signal, 
or of heat, light or power, or data, upon 
or along any public way within the city, 
without the facility or equipment owner’s 
consent, and subject to any restrictions  
that the facility or equipment  owner may 
place on such operation;

(12) for the purpose of conducting  
surveillance, unless expressly permit-
ted  by law;

(13) while under the influence of alco-
hol, or other drug or drugs, intoxicating 
compound or compounds or any combi-
nation  thereof, as those terms are defined 
in 625 ILCS 5/11-501, as amended;

(14) that is equipped with a firearm or 
other weapon;

(15) with intent to use such small un-
manned aircraft or anything attached to it 
to cause harm to persons or property;

(16) in a reckless or careless manner; or
(17) in violation of any Federal or 

State law.
(c) Construction  of section.
(1) Operations authorized by the 

FAA- Exception.  Notwithstanding the 
prohibitions set forth in this section, 
nothing in this section shall be con-
strued to prohibit, limit or otherwise 
restrict any person who is authorized by 
the Federal Aviation Administration  to 
operate a small unmanned aircraft in 
city air space, pursuant to Section 333 
of the FAA Modernization  and Reform 
Act of 2012 or a certificate of waiver, 
certificate of authorization or airworthi-
ness certificate under Section 44704 of 
Title 49 of the United States Code or 
other Federal Aviation Administration  
grant of authority for a specific flight 
operation(s),  from conducting such 
operation(s) in accordance with the au-
thority granted by the Federal Aviation 
Administration.

(2) Operations prohibited by the FAA- 
Clarification.  Nothing in this section 
shall be construed to authorize the 
operation of any small unmanned air-
craft in city airspace in violation of any 
Federal statute or rules promulgated 
thereunder, including, but not limited 
to, any temporary flight restrictions or 
notices to airmen issued by the Federal 
Aviation Administration.

(3) Operations authorized by the State 
of Illinois- Exception.  Notwithstand-
ing the prohibitions set forth in this 
section, nothing in this section shall 
be construed to prohibit the use of a 
drone by a law enforcement  agency 
in accordance  with Section 15 of the 
Freedom from Drone Surveillance Act, 
codified at 725 ILCS 167/1 et seq., or 
its successor provision.

(d) Violation -Penalty. Any person who 
violates this section or any rule promul-
gated thereunder shall be fined not less 
than $500.00 nor more than $5,000.00 

November/December 2015 Vol. 56, No. 5     21



CHARLES S. RHYNE LIFETIME  
ACHIEVEMENT IN MUNICIPAL LAW AWARD:

William Kearns, Attorney-at-Law,  
Kearns, Reale & Kearns, Willingboro, New Jersey

Lawton Langford, Chairman and CEO,  
Municipal Code Corporation, Tallahasse, Florida

John Zimmermann, Partner, Tressler LLP, Chicago, Illinois

IMLA’S OUTSTANDING STATE CHAIR AWARD:

Arthur Gutekunst, Senior Assistant Corporation 
Counsel, White Plains, New York

IMLA’S OUTSTANDING ASSOCIATE MEMBER AWARD:

Steve Meyers, Managing Shareholder, Meyers Nave,
Oakland, California

IMLA’S OUTSTANDING STATE LEAGUE COUNSEL AWARD

Larry Baer, Counsel, League of Kansas Municipalities 

WILLIAM I. THORNTON, JR. IMLA FACULTY AWARD:

Douglas C. Haney, City Attorney, Carmel, Indiana

DANIEL J. CURTIN YOUNG PUBLIC LAWYER AWARD:

Jessica Sangsvang, Assistant City Attorney II, Fort 
Worth, Texas

BRUCE A. NOBLE DISTINGUISHED CANADIAN MUNICI-
PAL LAWYER AWARD:

David Boghosian, Partner, Boghosian + Allen LLP,
Toronto, Ontario

JAMES H. EPPS, III LONGEVITY OF SERVICE AWARD:

John Boyle, Chief Legal Counsel, Grapevine, Texas
Tyrone Cooper, City Attorney, Beaumont, Texas
Jim Elliott, City Attorney, Warner Robins, Georgia
Steven Mahrt, Partner, Ancel, Glink, Diamond, Bush, 
DiCianni & Krafthefer P.C.
David Savu, City Attorney, Ishpeming, Michigan (Re-
tired)

JOSEPH I. MULLIGAN, JR. DISTINGUISHED  
PUBLIC SERVICE AWARD:

Joseph Messina, Lead Counsel, City of Philadelphia 
Law Department
Suzanne Sangree, Senior Public Safety Counsel, City 
of Baltimore Law Department

BRAD D. BAILEY ASSISTANT  
CITY/COUNTY ATTORNEY AWARD:

John Kelly Addy, Deputy City Attorney, Billings,  
Montana (Retired)

MARVIN J. GLINK PRIVATE PRACTICE LOCAL  
GOVERNMENT ATTORNEY AWARD:

Stewart Diamond, Equity Partner, Ancel, Glink,  
Diamond, Bush, DiCianni & Krafthefer P.C.,
Chicago, Illinois

At IMLA’s 2015 Annual Conference in Las Vegas, IMLA members honored these  
attorneys for their contributions, dedication and excellence in the practice of municipal  

law.  We congratulate each of you!

IMLA AWARDS
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Larry Baer (center right) was recognized as IMLA’s  
2015 Outstanding State League Counsel

Joseph F. Messina, a 2015 Joseph  I. Mulligan, Jr.  
Distinguished Public Service Award recipient

Chuck Thompson, IMLA Executive Director, and G. Foster Mills, outgoing IMLA  
President, congratulate new IMLA Local Government Fellows (from left to right)  
Beth Anne Wilkering, Alan Zimmet, Robert Widner and Andrea Lynn Chism 

Doug Haney accepts the 2015 IMLA William I. Thornton, Jr.  
IMLA Faculty Award

David M. Savu (center) received a James Epps III Award for 
Longevity of Service to a Community 
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Former IMLA President Cheryl King Benford congratulates Bill Kearns (left) and  
Bill Zimmerman (right) on their reciept of Charles S. Rhyne Lifetime Achievement in  
Municipal Law Awards for 2015.

Lawton Langford, a Charles S. Rhyne Lifetime Achievement 
in Municipal Law Award winner for 2015 

Jim Elliott, Jr. (center) received a James Epps III Award for Longevity of 
Service to a Community 
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SESSIONS

Steve Meyers receives IMLA’s 2015 President’s Award for 
Most Outstanding Associate  

David Grant Boghosian, Recipient of IMLA’s 2015 
Bruce A. Noble Distinguished Canadian Municipal 
Lawyer Award 

Jessica Sangsung, winner of IMLA’s 2015  
Daniel J. Curtin Young Public Lawyer Award
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Jessica Sangsung, winner of IMLA’s 2015  
Daniel J. Curtin Young Public Lawyer Award
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Code Enforcement,  Cont’d from page 15

Summary of Code Enforcement Receiver-
ship (or Similar) Laws Under the 9
States Surveyed

1. All 9 states require some level of viola-
tion of a health, safety, or welfare code or 
regulation.
— Pennsylvania is more specific than most.
2. In all 9 states, a petition may be 
brought by the municipality.
— Massachusetts allows the Attorney Gen-

eral to also file.
— Illinois, Missouri, Ohio, and Pennsylva-

nia allow a non-profit or other commu-
nity housing corporation to file.

— New Jersey, Ohio, and Pennsylvania allow 
other interested parties to file.

3. First Priority Lien.
Illinois, Massachusetts, Texas, Ohio, and 
California.

— In Michigan, the court may establish 
the receiver’s lien as a senior lien, 
except as to tax and assessment 
liens and recorded mortgages of first 
priority.

— Missouri allows receiver’s liens to be 
superior to all other liens except for 
taxes, assessments, receiver’s certifi-
cates, and mortgages recorded prior 
to October 13, 1969.

— New Jersey has an order of priority 
with costs and expenses of sale first 
in line, then other governmental 
liens, then repayment of principal 
and interest on any borrowing or 
indebtedness incurred by the munici-
pality to fund the receivership.

— Pennsylvania has on order of priority 
with court costs first, then state tax 
or municipal liens, then principal 
and interest on any rehabilitation 
indebtedness.  Rehabilitation costs 
are 6th out of 9 places in order of 
priority.

4.  Some states have specific rules regard-
ing properties in foreclosure.

— In Pennsylvania and Missouri, no re-
ceivership may be allowed if property 
is in foreclosure.

Benefits, Drawbacks, and Conclusion
Code enforcement receiverships can be 
a useful tool for communities that are 
grappling with vacant, abandoned, or 
dilapidated structures.  In many cases, a 
receivership enjoys certain advantages over 
other forms of abatement actions, such as 
criminal prosecution and civil injunctive 

relief.  Receivership can be a speedier 
remedy than a civil injunction and 
more certain, since a third party (the 
receiver) assumes control over the prop-
erty and is motivated to move forward 
with the repair work quickly.  Receiver-
ship can also avoid the unnecessary 
use of law enforcement staff (who 
often view code enforcement as a low 
priority) and a criminal justice system 
that is often impacted.  A receivership 
is self-funding and does not constitute 
the drain on public finances that other 
remedies can.

Yet code enforcement receiverships 
are, like any other approach, not 
suitable in every instance.  Structures 
that are severely damaged may not be 
repairable and must be demolished; 
although a receiver usually has the 
power to abate through demolition, it 
is often quicker and less expensive for 
the municipality to demolish. Perhaps 
the most frequently-encountered hurdle 
is extraordinarily low resale values for 
homes that require an extraordinarily 
high level of repair.  In those cases, un-
less the property is generating signifi-
cant income, the receiver may not be 
able to obtain financing for the repairs.  
In some of these types of cases, a 
receiver can approach the rehabilitation 
from a different angle.  However, in 
a few cases, some remedy other than 
receivership must be employed.

In sum, code enforcement receiver-
ships can and are used to great effect 
in situations where more traditional 
enforcement avenues have proven 
to be a dead end.  Once the court 
confirms the receiver’s appointment, 
the municipality’s day- to-day involve-
ment is greatly diminished.  In those 
jurisdictions that allow it, the munici-
pality can recover its attorneys’ fees 
and administrative enforcement costs. 
Most importantly, a successfully-imple-
mented code enforcement receivership 
can serve as a catalyst to encourage 
other stakeholders to invest in and 
improve the community in which they 
live and work.

Notes
1. Acknowledgment: The authors wish 
to acknowledge the efforts of Tempestt 
Garland, who helped research and 
draft this paper.

municipal control over recreational drone 
use.          

       
Notes
1. “Cities Hosting the Papal Visit are 
No Drone Zones”       http://www.faa.
gov/news/press_releases/news_story.
cfm?newsId=19474 (last accessed Nov. 29, 
2015).
2. https://www.washingtonpost.com/
local/trafficandcommuting/faa-wants-to-
fine-skypan-19-million-for-reckless-drone-
operations/2015/10/06/2050ca2e-6c34-
11e5-aa5b-f78a98956699_story.html (last 
accessed Nov. 30, 2015).
3. “FAA-Fly Safe with Your 
Drone” http://www.faa.gov/news/
updates/?newsId=84326  (last accessed 
Nov. 30, 2015).
4. “U.S. Transportation Secretary Antho-
ny Foxx Announces Unmanned Aircraft 
Registration Requirement”  http://www.
faa.gov/news/press_releases/news_story.
cfm?newsId=19594 (last accessed Nov. 
12, 2015).  
5. On August 21, 2015, the FAA released 
a report documenting more than 650 
drone sightings in public airspace dur-
ing 2015, far eclipsing the prior year’s 
numbers. “FAA Releases Pilot UAS 
Reports”    http://www.faa.gov/news/
updates/?newsId=83544 (last accessed 
Nov. 19, 2014).
6. “U.S. Transportation Secretary Antho-
ny Foxx Announces Unmanned Aircraft 
Registration Requirement”     http://
www.faa.gov/news/press_releases/news_
story.cfm?newsId=19594 (last accessed 
Nov. 12, 2015).
7. http://www.faa.gov/news/updates/
media/20151213_IFR.pdf (last accessed 
Dec. 15, 2015).
8. Id. at 19.
9. Id. at 20. 
10. Id. at 9.
11. Id. at 44.
12. Id. at 52.
13. Id. at 70.
14. http://www.faa.gov/uas/registration/
faqs/#cov (last accessed Dec. 16, 2015).
15. Id. 
16. http://www.faa.gov/news/press_re-
leases/news_story.cfm?newsId=19856 
(last accessed Dec. 15, 2015).
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By IMLA Editorial Board

Employment:  County Prison 
Employees Not Entitled to Pay for 
Uncompensated Portion of Lunch 
Break Where They Received “Pre-
dominant Benefit” of the Break 
Babcock v. Butler County, No. 
14-1467 (3d Cir. Nov. 24, 2015). 

SUMMARY:  The Third Circuit 
has declined to require that prison 
employees receive compensation for 
an unpaid 15-minute portion of their 
one-hour lunch break where, despite 
being required to remain in close 
proximity in the event of an emer-
gency, they received the “predomi-
nant benefit” of a break during such 
period.

FACTS:  Butler County, Pennsyl-
vania (County) and its county prison 
employees have a Collective Bargain-
ing Agreement (CBA), under which 
the employees work for a total of 
eight and one-quarter hours per day, 
which includes a one-hour meal-
time.  The mealtime is unpaid for 
fifteen minutes and paid for forty-five 
minutes. However, for the entire meal 
period, including the unpaid fifteen 
minute segment, no employee may 
leave without permission, must re-
main in uniform, be in close proxim-
ity to emergency response equipment, 
and be on-call to respond to an emer-
gency. As a result, prison employees 
complained that they could not 
smoke a cigarette, run errands, sleep, 
or go outside for fresh air. 

Some employees filed suit against 
the County, arguing that under the 
Fair Labor Standards Act (FLSA), 
29 U.S.C. §§ 201-209, et seq., they 
should be compensated for the entire 
mealtime. The County moved to 
dismiss the complaint, arguing the 
employees should not be compensat-
ed because they get the “predominant 

benefit” of the mealtime break. The 
district court agreed with the County 
and dismissed the case. The employees 
appealed, arguing not about the stan-
dard, but that they had in fact posited a 
plausible claim for relief and that sum-
mary judgment was inappropriate. 

HELD: The Third Circuit agreed with 
the district court that the “predominant 
benefit” test applies and affirmed the 
lower court’s factual analysis.

 DISCUSSION: The FLSA does not 
directly address whether a portion of an 
employees’ mealtime should be compen-
sated and thus two competing test have 
been developed in the circuit courts. 
The first, and less popular, examines 
whether the employee is relieved of all 
duties during mealtime, and the second 
looks at whether the employee receives 
the “predominant benefit” of the meal-
time. The Third Circuit had yet to con-
front this question, and ultimately sided 
with the majority of its sister circuits. 

The crux of the predominant benefit 
test is “whether the officer is primarily 
engaged in work-related duties during 
meal periods.” The court thus looked to 
the totality of the circumstances to de-
termine whether the officers in question 
were, on balance, the party benefited 
by the mealtime.  Other precedents 
provided useful comparators.  Compen-
sation was paid for every lunch break 
minute where officers required permis-
sion to take lunch and were prohibited 
from reading “nondepartmental publica-
tions.” Here, lunch breaks were not a 
matter of permission.  So long as they 
were ready to respond to an emergency, 
the Butler County correctional officers 
could eat away from their desks and 
were not restricted as to what they could 
do.   

The court also found the CBA helpful 
because, though not determinative, it 

did provide that the officers were paid 
for forty-five minutes of the mealtime 
and were required to be paid overtime 
if they were required to work the final 
fifteen minutes.  Given that the CBA as-
sumed that the officers were not working 
during that time, the majority found the 
predominant benefit was going to the 
workers. The majority thus affirmed the 
lower court. 

DISSENT: The dissent would have 
reversed the lower court as to the applica-
tion of the test, but also agreed the pre-
dominant benefit test was the appropri-
ate standard. As for the facts, the dissent 
disfavored the majority’s consideration 
of the CBA, the fact that the employees 
are paid for forty-five minutes, paid if 
called upon to work, and could even 
request permission to leave the premises.  
Instead, the issue for the dissent was that 
the essence of the employees’ complaint 
was that they had to be prepared to work 
at a moment’s notice during the whole 
hour, thus depriving them of any real 
“mealtime” during which they were not 
working. The dissent focused on cases 
that highlight the Supreme Court’s defi-
nition of “work,” which the Court has 
concluded under FLSA means “physical 
or mental exertion (whether burdensome 
or not) controlled or required by the 
employer and pursued necessarily and 
primarily for the benefit of the employer 
and his business.” Under the totality of 
the circumstances – being restricted to 
the premises, restricted to wearing a uni-
form, not sleeping, being near emergency 
equipment, and working immediately if 
called upon – the employees should have 
been compensated for the fifteen min-
utes. In the dissent’s mind the plaintiffs 
set forth enough facts to, at minimum, 
raise the issue of compensability for the 
fifteen minutes, and the majority erred 
in dismissing the case and limiting fur-
ther discovery. 

Employment: Temporary Worker Can 
Sue Third Party Employer for  Employ-
ment Discrimination Under Title VII  
Faush v. Tuesday Morning, Inc., No. 
14-1452 (3d Cir. Nov. 18, 2015).

SUMMARY:  The fact that a company 
was using a temporary worker did not in-
sulate it from being sued for employment 
discrimination under Title VII. 

FACTS:  Matthew Faush is an African-
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23. Gustafson, supra at 783; accord Hoa-
gland, supra at 697; Condor Corp., supra 
at 219.
24. Ward v. State, 374 A.2d 1118, 1125, 
280 Md. 485, 498 (Md. 1977) (Stat-
ing “the Maryland law enhances the 
Congressional purposes and objectives 
by deterring through criminal sanctions 
the operation of an aircraft in such man-
ner as to endanger the life and property 
of others. It would be incongruous 
indeed, in light of the federal purposes 
and objectives, if Maryland were to be 
constitutionally precluded from the 
criminal prosecution of a person for 
such conduct because a federal regula-
tion authorized civil penalties’”).
25. Arizona v. U.S., 132 S.Ct. 2492, 
2502 (2012) (stating that “[e]ven if a 
State may make violation of a federal 
law a crime in some instances, it cannot 
do so in a field . . . that has been oc-
cupied by federal law.”)
26. Id. at 2503.
27. Federal Aviation Administration, 
Law Enforcement Guidance for Sus-
pected Unauthorized UAS Operations, 
https://www.faa.gov/uas/regulations_
policies/media/FAA_UAS-PO_LEA_
Guidance.pdf (noting that local police 
are “often in the best position” to deal 

Expert Witness Services: Employment Litigation Cases 
(Selection & Promotion–Test, Development, Validation  
and Implementation)
Fred M. Rafilson, Ph.D. (Industrial/Organizational Psychology)

For more information, please contact Dr. Rafilson at: 
FredRafilson@gmail.com Rafilson Group, Inc. 19275 Green Lakes Loop Bend, OR 97702

As the former owner and CEO of I/O Solutions, Inc., the  
nation’s largest public safety employment consulting firm,  
Dr. Rafilson led the development and implementation of  
assessment processes for federal, state and county/municipal 
agencies for20 years. Some of the federal agencies with which-
Dr. Rafilson has worked include  the U.S. Department of  
Justice–Employment Litigation Division, U.S. Secret Service 
Uniform Division and the U.S. Capital Police. Dr. Rafilson has 
also worked with many state law enforcement agencies and 

organizations including the Massachusetts State Police  
Department, Illinois State Police Department, Pennsylvania 
State Police Department and the Florida Department of Law 
Enforcement.  In addition, Dr. Rafilson has led the  
implementation of assessment programs for numerous county 
and municipal public safety agencies, including  the Chicago, IL 
Police and Fire Departments, the Washington D.C., Police and 
Fire Departments, Omaha, NE, Police and Fire, Indianapolis 
IN, Police and Fire and the San Diego, CA Police Departments. 
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American who was employed by Labor 
Ready, a temporary employment agency. 
Labor Ready sent him to work at Tuesday 
Morning, Inc., where he was subjected to 
racial slurs and racially-motivated accusa-
tions that he was a thief. Faush sued Tues-
day Morning under Title VII, claiming he 
suffered employment discrimination. The 
district court rejected the claim, granting 
summary judgment to Tuesday Morning 
after holding it was not Faush’s employer 
and thus could not be liable for employ-
ment discrimination.  Faush appealed. 

HELD: The Third Circuit reversed the 
lower court, holding a reasonable jury 
could find Faush was Tuesday Morning’s 
employee for Title VII purposes, making 
summary judgment inappropriate. 

DISCUSSION: The court began by not-
ing the standard rule that to prevail Faush 
had to show an “employment relation-
ship” with Tuesday Morning. The Circuit 
held that the appropriate test for this is 
the Supreme Court’s Darden test under 
which the Court interpreted “employee” 
in ERISA, which, like Title VII, is circu-
lar, and held that “Congress intended to 
describe the conventional master-servant 
relationship as understood by common-
law agency doctrine.” 

Applying this test, the court looked to 
the hiring party’s control over the “man-

ner and means by which the product 
is accomplished,” and noted that the 
Third Circuit has generally focused on 
who pays the employees, who hires and 
fires them, and who controls the daily 
activities. The court then disagreed with 
the lower court. It found, first, that 
though Labor Ready set the employee’s 
pay rate, paid the wages out, and main-
tained worker’s comp, Tuesday Morn-
ing was obligated to pay Labor Ready 
the minimum wage for each employee 
and had the “primary responsibility” to 
comply with the minimum wage law. It 
found the payments from Tuesday Morn-
ing to Labor Ready were functionally 
equivalent to direct employee pay – it 
paid a set, agreed-to salary to workers 
via Labor Ready, was obligated to pay 
overtime, and, if Labor Ready suffered 
increased tax or insurance costs, it had 
to pay those increases as well. Second, 
while Labor Ready initially hired Faush, 
Tuesday Morning had ultimate control 
over whether Faush was permitted to 
work at the store. Third, Tuesday Morn-
ing directly controlled Faush’s daily 
activities – the store’s personnel directly 
supervised him, provided training on-
site, furnished equipment and materials 
necessary for his work, and tracked the 
number hours he worked per day. 

Moreover, Tuesday Morning agreed 
Continued on page 34 Continued on page 31
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Recent Cases of Interest
By:  Monica Ciriello, Ontario, 2015 

Continued on page 30

City Denied Leave: Court Finds Ap-
peal Is Destined To Fail 

Moose Jaw (City) v. Temple Hotels Inc. 
and Sasco Developments Ltd., 2015 SKCA 
123 (CanLII) http://canlii.ca/t/gm8jh

Parcels of land in the City of Moose 
Jaw (“City”) were assessed by the Sas-
katchewan Assessment Management 
Agency (“SAMA”) for the purpose of a 
2013 revaluation for municipal taxes. The 
assessor examined numerous properties 
in the process of developing the capital-
ization rate (“CAP rate”) for the parcels 
that resulted in a CAP rate of 7.5%. After 
SAMA made its assessment, the parcel 
owners appealed the assessment to the 
Board of Revision (“BOR”). 

In its decision, the BOR held that the 
properties used to arrive at the CAP rate 
were not sufficiently verified, and ordered 
SAMA to provide a CAP rate using a 
different method. The City appealed the 
BOR decision to the Assessment Appeals 
Committee (“Committee”). The Com-
mittee found that was no error in the 
BOR decision. The City now applies for 
leave to appeal.

HELD: Application denied.
DISCUSSION: The City is entitled 

to apply for leave to appeal under s. 33.1 
of the Municipal Board Act (“MBA”) on a 
question of law or a question concerning 
the jurisdiction of the Committee. The 
test set out in Rothmans, Benson & Hedges 
Inc. v. Saskatchewan requires the City 
to demonstrate that the grounds of the 
proposed appeal have sufficient merit and 
are of sufficient importance to warrant 
the granting of leave. 

With regards to the merit of the appeal; 
the City argues that the Committee erred 

by holding that the SAMA order was not 
properly before it because it was not part of 
the record of the BOR. However, the City 
simultaneously acknowledges that even if the 
Committee made an error by such refusal, 
it is unclear whether the error would have 
made a difference in the decision of the 
Committee or even if it was relevant to the 
proceedings. The Court relies on the general 
rule that a Court does not grant leave in rela-
tion to a question that would make no dif-
ference to the result. The Court is therefore 
not satisfied that the City’s argument has 
sufficient merit. The City also argues, that 
the decisions of the BOR and of the Com-
mittee have resulted in inequity. However, 
inequity was not discussed in SAMA’s writ-
ten submissions and the Committee did not 
address the issue. The Court is satisfied that 
this ground of appeal is destined to fail. 

Appealing the Building Code Act: An 
Appeal on the Record or a Hearing  
de novo?

Ajax (Town) v LaPierre, 2015 ONSC 
6951 (CanLII) http://canlii.ca/t/gm1ps

Allen LaPierre and Doreen Parks (“Re-
spondents”) appealed a decision of the 
property standards committee of the Town 
of Ajax (“Town”). The Town requests an 
order determining whether an appeal to 
this court under s.153(4) of the Building 
Code Act, 1992 is an appeal on the record 
or a hearing de novo. The question arises 
as a result of two conflicting decisions of 
this court: Swanson v. Whitechurch-Stouffville 
(Town) and Anderson v. Hamilton (City). 

HELD: Appeal will proceed as a hearing 
de novo.

DISCUSSION:  In Swanson, it was held 
that an appeal under s. 15.3(4) of the Act 

is a hearing de novo on which the parties 
may introduce evidence not before the 
committee, including evidence relating 
to events occurring subsequent to the 
committee hearing, and oral evidence. In 
Anderson, it was held that an appeal under 
s. 15.3(4) is an appeal on the record before 
the property standards committee. In 
Anderson, the court interprets s. 15.3 as pro-
viding for “a summary, inexpensive review 
process of generally minor decisions of a 
municipal officer as to minimally accepted 
community standards of property mainte-
nance.” The court reasons that property 
owners “who allow their picket fence to fall 
down are not likely wanting to retain coun-
sel and call expert witnesses to a formal 
hearing before the Superior Court.”

However, this Court finds that not all 
property standards disputes relate to minor 
decisions of the type referred to in Ander-
son. In fact, in the present case, both sides 
to the dispute have retained counsel and 
the respondents have obtained an engineer-
ing report, upon the direction of a by-law 
enforcement officer, pursuant to s. 15.8 of 
the Act.  Therefore, the appeal will proceed 
as a hearing de novo.

Should A City Be Given The Surplus 
Generated By A Tax Sale, Without Mak-
ing Reasonable Efforts To Ensure That 
The Former Owners Were Notified?

Municipality of Northern Bruce v 
Kerry, 2015 ONSC 7361 (CanLII) http://
canlii.ca/t/gm88d 

In 2012, the Corporation of the Munici-
pality of Northern Bruce Peninsula (“Mu-
nicipality”) moved without notice, for an 
order on the former property owners that 
the $16,345.09 surplus generated by the 
tax sale, which had been paid into court in 
2011, plus accrued interest, be paid out of 
court to the Municipality. The Municipal-
ity claimed the funds as forfeit pursuant to 
s. 380(6) of the Municipal Act, 2001 (“Act”) 
because, according to the Municipality, 
the owners were given notice of the pay-
ment of the funds into Court and did not, 
although apparently entitled to the funds, 
apply for them within the ensuing year. 

This Court in 2012 was astonished that 
persons who formerly owned land sold 
by tax sale would not want to receive the 
surplus that was generated by the sale, if in-
deed they received notice and understood 
that they were entitled to the funds. The 
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Municipality asserts that the Treasurer com-
plied with the notice requirements outlined 
in sub-sections 379(1) and 380(3) of the 
Act; although details of compliance are not 
set out. Therefore, the funds were deemed 
forfeited to the Municipality because the 
owner had not applied within a year for the 
funds. 

This Court in 2012 held that the Munici-
pality provided inadequate evidence that 
notice was given. The Notice referred to 
does not inform the owners that a surplus 
was generated by the sale, or that the surplus 
was paid into court, or that the owners 
have one year to claim the funds.  The 
issue raised by this motion is whether the 
Municipality, which sold this property to 
satisfy property tax arrears owed to it, should 
be given the surplus generated by the sale, 
without making reasonable efforts to ensure 
that the former owners were notified that the 
sale generated a surplus and were given a fair 
opportunity to claim the surplus.

HELD: Municipality shall send registered 
mail to persons who formerly owned land; 
in the event the Municipality does not 
receive notification it may forthwith file a 
motion in Form 14B, directing payment of 
the funds in court to the Municipality. 

DISCUSSION: The position of the for-
mer owners of the property is not before the 
court.  The Court infers from the evidence 
that this is because they did not receive 
notice that there was a surplus generated 
by the sale, and that they are entitled to 
the money. The Court finds that there is 
no satisfactory evidence that the Treasurer 
notified the owners of the property that the 
surplus funds were paid into court and that 
the owners have one year within which they 
may apply to the court for payment of the 
funds to them.  The Court is not satisfied 
by the evidence of the Municipality that the 
requirements of the Act were complied with.  
The Court finds that s.98 of the Courts of Jus-
tice Act gives this Court a wide discretion to 
grant relief from forfeiture in order to bring 
fairness and justice to the parties. Therefore, 
the Municipality is ordered to serve notice 
on the former property owners, as was 
required in the 2012 order by this Court. 

Guides Are Not the Same As Directions
Young v Okotoks (Town), 2015 ABCA 
345 (CanLII) http://canlii.ca/t/gm5fp 

Jeff Young (“Appellant”) owns a house in 
a neighbourhood zoned Residential - Small 

Lot Detached District (R-1S). That zoning 
generally permits only residential hous-
ing. The Council of the Town of Okotoks 
(“Town”) placed Direct Control zoning, 
which would permit the construction of a 
daycare facility, on one larger site in that 
neighbourhood. The Direct Control zon-
ing included a provision that the devel-
opment regulations of the R-1S District 
“shall be used as a guide when considering 
a development permit on the site”.

The general requirements of the R-1S pro-
vide that parking is to be in the rear. When 
the operator of the daycare facility applied 
for a development permit, it proposed to 
have the parking on the sides of the build-
ing. The Municipal Planning Commission 
(“Commission”) approved the permit, and 
the Appellant appealed to the Board. The 
Board dismissed the appeal. The Appellant 
now appeals the Board decision. 

HELD: Appeal dismissed.
DISCUSSION:  Appeals of development 

permits in Direct Control districts fall under 
the provisions found in s. 641(4) of the 
Municipal Government Act, (“Act”). Since the 
Commission granted this permit, the appeal 
fell to be decided under s. 641(4)(b). As 
such, the Board was “limited” to deciding if 
the Commission had “followed directions.”

The first issue is framed as whether the 
Commission failed to follow the “directions” 
of Council. It is apparent that the Council 
knew it could give binding “directions” in 
the Direct Control bylaw. Therefore, the 
Board’s first task was to decide if the parking 
requirements in the R-1S were “directions.”  
The Board concluded that “guides” were not 
the same things as “directions.”  The Board 
noted that the Direct Control bylaw indi-
cated that those provisions were to be used 
“as a guide”, and thus it determined that 
they were not “directions.” Other provisions 
of the bylaws support this interpretation, 
and it is also consistent with the ordinary 
meaning of those words.

The fundamental question before the 
Board was whether the parking require-
ments in the R-1S District were a man-
datory “direction” by the Council. The 
Board correctly concluded that they were 
not, and accordingly had no jurisdiction 
to inquire further. In this case the Board 
concluded that the R1-S provisions were 
only “guidelines,” and that there were no 
“directions” that had not been followed.

Constitutional Law: Language Rights
Caron v. Alberta, 2015 SCC 56 http://

scc-csc.lexum.com/scc-csc/scc-csc/en/
item/15629/index.do 

C and B (“appellants”) were charged 
with traffic offences under the Al-
berta Traffic Safety Act and the Use of 
Highway and Rules of the Road Regulation, 
which were enacted in English only. 
Both claimed that the law and regula-
tion were unconstitutional because they 
were not enacted in French, and further 
that the Alberta Languages Act was 
inoperative to the extent that it abrogates 
what they claimed was a constitutional 
obligation on the part of Alberta to 
enact, print and publish its laws and 
regulations in both French and English.

In 1870, the vast western territories 
including most of what is now Alberta, 
was annexed as a new Canadian ter-
ritory under federal administration 
by the 1870 Rupert’s Land and North-
Western Territory Order (“1870 Order”). 
The 1870 Order did not expressly 
provide for legislative bilingualism. 
The appellants argument rests on an 
assurance given by Parliament in 1867 
(the “1867 Address”) that it would 
respect the “legal rights of any corpora-
tion, company, or individual” in the 
western territories must be understood 
as a promise of legislative bilingualism. 
And that promise is an entrenched 
constitutional right because the 1867 
Address became a schedule to the 1870 
Order, which is part of the Constitu-
tion of Canada by virtue of s. 52(2)(b) 
and the Schedule to the Constitution 
Act, 1982 . The appellants’ challenge 
was successful at trial, but was rejected 
by the summary conviction appeal 
court and by the Court of Appeal. The 
Supreme Court of Canada (“SCC”) 
dismissed the appeals.

HELD: Appeal Dismissed
DISCUSSION: The province of 

Alberta’s Languages Act, provides that 
laws may be enacted in English only.  
The appellants claim that this is uncon-
stitutional.  While they take no issue 
with the general rule that the language 
of provincial legislation is a matter for 
the Province to decide, they say that an 
exception to this general rules applies 
here:  there is a constitutional right, 
from which the Province may not 
derogate, to have Alberta laws enacted 
in both English and French.  The SCC 
refers to this as a right to legislative 
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with Labor Ready that it would “pro-
vide a workplace free from discrimina-
tion and unfair labor practices and to 
comply with all applicable federal, state 
and local laws and regulations concern-
ing employment, including but not 
limited to: wage and hour, breaks and 
meal period regulations, the hiring and 
discharge of employees, Title VII and 
the FLSA.” Lastly, the Court noted its 
position aligns with the EEOC – the 
agency charged with interpreting Title 
VII – because the agency’s guidance 
provides that “[a] client of a temporary 
employment agency typically qualifies 
as an employer of the temporary worker 
during the job assignment [for purposes 
of Title VII] . . . . because the client 
usually exercises significant supervisory 
control over the worker.” 

Thus, the Court found Faush made a 
plausible argument, certainly one strong 
enough to survive summary judgment, 
that Tuesday Morning and not Labor 
Ready, was his employer for Title VII 
purposes and ultimately held that a rea-
sonable jury could so find. 

Police:  Officer Could Not Assert Quali-
fied Immunity in Section 1983 Action 
Brought By Arrestee Who Was Tased 
While on the Ground and Offering No 
Resistance  
Claridy v. Golub, No. 14-15319 (11th 
Cir. Nov. 30, 2015).

SUMMARY:  A Florida police officer 
could not avail himself of qualified im-
munity under federal or state law where 
he tased a compliant, non-threatening 
arrestee a second time and submitted 
an offense report containing unsubstan-
tiated allegations about the arrestee’s 
behavior.    

FACTS:  In May 2009, Jason Golub 
and a fellow officer from the Lake City, 
Florida Police Department assisted 
animal control authorities in captur-
ing three pit bulls that were running 
loose outside the Claridy residence and 
allegedly terrorizing a neighbor, Ronald 
King. The officers helped to impound 
the dogs and left the scene.

Johnny Claridy was not at home when 
the impounding occurred, but soon 
returned.  An argument ensued between 
Claridy and King, and King called 
police. Officer Golub received a call that 

there was a disturbance at the Claridy 
residence, that Claridy was threatening 
his neighbor, and that there might be a 
gun in Claridy’s car. 
Upon arrival, Golub informed Claridy 
that he was under arrest for disorderly 
conduct and ordered him to put his 
hands up.  Claridy complied.  Claridy’s 
wife advised Golub that Claridy had just 
been released from the hospital follow-
ing knee surgery.

With his hands up, Claridy moved 
backwards towards his car and leaned 
against it.  Golub believed there was a 
gun in the car and that Claridy was try-
ing to get to the weapon.  He deployed 
his taser, causing Claridy to fall forward, 
striking his knees, stomach, and face on 
the sidewalk. Because he was momentari-
ly “out” after the tasing, it took Claridy 
some time to respond to the officer’s 
order to put his hands behind his back—
but he eventually did so. Nevertheless, 
Golub tased Claridy a second time and 
handcuffed him.  Because Claridy could 
not stand after re-injuring his knee, 
Golub dragged him down the sidewalk 
by his handcuffs.  

Golub completed a report indicating 
that Claridy had committed battery of a 
law enforcement officer and disorderly 
conduct, charges that were reduced and 
subsequently dismissed.

Claridy filed a § 1983 excessive force 
claim and state malicious prosecution 
and loss of consortium claims against 
Officer Golub in his individual capacity. 
The district court granted qualified im-
munity as to the first tasing, but other-
wise denied Golub’s motion, finding that 
Golub was not entitled to qualified im-
munity as to the second tasing, and that 
he was not entitled to immunity under 
Florida law for the state-based claims. He 
appealed. 

HELD:  The Eleventh Circuit af-
firmed. 

DISCUSSION:  Qualified immunity 
“protects government officials perform-
ing discretionary functions from suits in 
their individual capacities unless their 
conduct violates “clearly established stat-
utory or constitutional rights of which a 
reasonable person would have known.” 
Dalrymple v. Reno, 334 F.3d 991, 994 
(11th Cir. 2003) (quoting Hope v. Pelzer, 
536 U.S. 730, 739 (2002)).  The Circuit 
Court found that it was “undisputed” 
that Golub was engaged in a discretion-

ary function when arresting Claridy. 
Therefore, Claridy had to show that 
the officer’s conduct during the arrest 
(1) violated a constitutional right that 
(2) was clearly established at the time 
of the incident. 

The court held that both prongs of 
the test were satisfied as to the second 
tasing, which constituted exces-
sive force in violation of the Fourth 
Amendment. Under the “objective 
reasonableness” standard cited in 
Plumhoff v. Rickard, 134 S. Ct. 2012, 
2020 (2014) the court viewed the cir-
cumstances “from the perspective of a 
reasonable officer on the scene.” 

The district court had concluded 
that Golub had arguable probable 
cause to arrest Claridy for disorderly 
conduct. But in making the arrest, 
Golub could only constitutionally 
use such force as “necessary in the 
situation at hand,” which required the 
court to consider “the severity of the 
crime at issue, whether the suspect 
pose[d] an immediate threat to the 
safety of the officer[] or others, and 
whether he [wa]s actively resisting 
arrest or attempting to evade arrest by 
flight.” 

Here, Claridy was lying face-down 
on the sidewalk, with his hands 
behind his back while submitting to 
arrest.  The crime for which he was 
being arrested was not serious. He 
did not present a threat to Golub 
or anyone else when he was tased a 
second time.  The Circuit agreed with 
the district court’s determination 
that the use of the taser under such 
circumstances violated the Fourth 
Amendment. 

In several decisions issued prior 
to May 2009, the Eleventh Circuit 
had held that the “gratuitous use of 
force when a criminal suspect is not 
resisting arrest” was unreasonable 
and violated the Fourth Amendment. 
These cases gave defendant Golub fair 
warning that the second tasing, which 
allegedly occurred while Claridy was 
lying face-down on the sidewalk, 
complying with Golub’s instruction 
to put his hands behind his back, and 
submitting to arrest for, at most, a 
minor offense, was unconstitutional. 
Qualified immunity was denied on 
the federal claim for the second tas-
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for each offense, or may be incarcerated for a 
term not to exceed 180 days, or both.  Each 
day that a violation continues shall constitute 
a separate and distinct offense.

(e) Seizure for unlawful use.  If the mayor, 
superintendent  of police, commissioner 
of aviation, fire commissioner or their 
duly authorized enforcement officers 
or designees have a reasonable basis to 
believe that any small unmanned aircraft 
is or has been operating in violation of this 
section, said small unmanned aircraft may 
be seized by such duly authorized enforce-
ment official, followed by an opportunity 
for an administrative hearing, with notice 
to the owner within seven calendar days of 
such seizure, for the purpose of reviewing 
the appropriateness of the seizure, and 
shall be held by the city until such time 
that the owner of such small unmanned 
aircraft reimburses the city for the actual 
cartage costs incurred in connection with 
the seizure and pays to the city $20.00 
for each day, or part of a day, that the 
small unmanned aircraft is in storage.  If 
criminal charges involving the use, condi-
tion or operation of the small unmanned 
aircraft are pending, the small unmanned 
aircraft shall be held until disposition of 
the criminal charges.  If it is determined 
at an administrative hearing, by a pre-
ponderance of evidence, that the seized 
small unmanned aircraft was not operated 
in violation of this section, such small 
unmanned aircraft shall be returned to its 
owner without charge.

(f) Rules.  The commissioner of aviation, in 
consultation  with the corporation counsel, is 
authorized to promulgate rules necessary or 
appropriate to implement this section. Such 
rules shall be posted by the commissioner 
on the City of Chicago’s rule web portal.

Section 10-36380 of the Municipal Code 
of Chicago is hereby amended by inserting 
the language underscored,  as follows:

10-36-380   Helicopter operations- Pro-
hibitions- Exception for governmental 
entities.

(Omitted text is unaffected by this ordinance)
.As used in this section, the term “other 

rotary wing aircraft capable of vertical land-
ing and takeoff’ does not include small 
unmanned aircraft, public aircraft or toy 
aircraft, as defined in section 10-36-400.

SECTION 4.  This ordinance shall take 
full force and effect 10 days after its passage 
and publication.

ing.
The Florida statute cited by Golub pro-

tects an officer from personal liability for 
acts within the scope of his employment, 
unless the officer “acted in bad faith or 
with malicious purpose or in a manner 
exhibiting wanton and willful disregard 
of human rights, safety, or property.” 
Here there was sufficient evidence to raise 
a question of fact as to whether Golub 
acted willfully or with malice. His offense 
report appeared to contain fabrications 
about Claridy’s behavior, which the State 
Attorney relied on in deciding to pros-
ecute Claridy.  The Circuit also denied 
Golub’s state law immunity request. 

Speech:  Ban of Protestor from 
Arizona Senate Building Due to Po-
tential for Future Disruptive Behavior 
Violates First Amendment  Reza v. 
Pearce, No. 13-15154 (9th Cir. Nov. 
19, 2015).

SUMMARY: Reversing the district 
court, the Ninth Circuit has found 
that a state senator’s indefinite ban of 
a previously disruptive protestor from 
the Arizona Senate Building based on 
the possibility that the protestor might 
again be disruptive was a violation of 
the First Amendment. 
  FACTS: In February 2011 Salvador 
Reza, along with other members of 
Tonatierra, a community organization in 
Maricopa County, Arizona, attended a 
legislative hearing on the Omnibus Immi-
gration Bill. The bill attracted a lot of at-
tention, requiring the use of an overflow 
room in the Arizona Senate Building to 
accommodate the public. Reza was in the 
overflow room, which included both sup-
porters and opponents of the bill. State 
Senator Pearce claimed that noise from 
the overflow room was interfering with 
the legislative debate. He told an officer 
who, in turn, approached Reza and told 
him to silence the audience. Reza refused 
to do so. 

At the end of the day-long hearing, 
the sergeant-in-arms asked the crowd in 
the overflow room to stop applauding 
because it violated the Senate rules of 
decorum. This was reported to Senator 
Pearce who, as President of the Sen-
ate, was responsible for such rules. 
The Senator claimed, later, that this 
event took place just after the shoot-
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ing of Gabriel Giffords in Arizona, 
leaving everyone on “edge,” and as a 
result of that nervousness he asked 
the sergeant-in-arms to “handle” the 
protestors. The sergeant responded 
that since the hearing was ending 
shortly it would be better to just limit 
the disturbances as much as possible, 
and not arrest any protestors. Senator 
Pearce followed this advice, but after 
the hearing asked for the names of 
the disruptive protestors and directed 
the officers to deny those people entry 
to the building. No time limit was 
placed on this ban. Reza was put on 
this list of banned individuals. 

Two days after the hearing Reza 
returned to the Building for a meet-
ing with a senator and was denied 
entry. When he tried to enter the 
building anyway, he was arrested for 
trespassing and placed in the Mari-
copa County jail. Reza filed suit after 
the arrest, alleging a violation of his 
First Amendment rights. The district 
court granted summary judgment to 
Senator Pearce and to the two arrest-
ing officers, holding that they were 
protected by qualified immunity. Reza 
appealed.

HELD: The Ninth Circuit reversed 
the lower court grant of summary 
judgment to Senator Pearce, holding 
that he had violated of Reza’s First 
Amendment rights and that at the 
time the law was clearly established, 
thus stripping Senator Pearce of 
qualified immunity protection.  The 
grant of immunity to the officers was 
upheld. 

DISCUSSION: The Circuit Court 
began by determining that the Arizo-
na Senate Building is a limited public 
forum since it is a place where the 
public has the opportunity to address 
local government officials. The court 
noted that Reza’s role in the Building 
at the hearing – e.g. as an audience 
member as opposed to a testimonial 
witness – had no bearing on the clas-
sification and that speech of spectators 
is protected by the same constitutional 
rules as the speech of those address-
ing the chamber. Thus, the govern-
ment can impose time, place, and 
manner restrictions and may “reserve 
the forum for its intended purposes, 
communicative or otherwise, as long 
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as the regulation on speech is reasonable and 
not an effort to suppress expression merely 
because public officials oppose the speaker’s 
view.” 

Reza argued Senator Pearce targeted him 
because of his support for pro-immigrant 
legislation and because of his Mexican 
ancestry. The court found no evidence in 
the record to support such a contention. It 
instead found Senator Pearce ordered the 
officers to identify any person who was loud 
in the overflow room – no matter why or 
what was being advocated for – and thus 
the regulation on speech was viewpoint 
neutral. 

However, the Senator ran into trouble 
with the second prong of the analysis. For 
one, there were material issues at play as 
to whether Reza disrupted the hearing at 
all and whether Senator Pearce legitimately 
believed he would do so again if permitted 
back in the Building. In support of this, the 
court noted that the hearing continued to 
the end, that the officers told Senator Pearce 
that there was not a reason to arrest or 
remove people from the overflow room, and 
that there were conflicting affidavits about 
Reza’s behavior. Moreover, the Court found 
it troubling that Senator Pearce’s action 
foreclosed all avenues of communication for 
Reza because it banned him entirely from 
the Building indefinitely. 

The court then moved on to determine 
whether Reza’s right was clearly established 
in the Ninth Circuit at the time of the inci-
dent. The issue was presented by the Court 
as whether it was clearly established that an 
“individual could express disagreement in a 
limited public forum, but that the govern-
ment could restrict the individual’s speech 
to safeguard the purpose of the forum as 
long as the restrictions were reasonable and 
viewpoint neutral.” It found that on February 
22, 2011 the Ninth Circuit clearly held an 
individual could only be removed from a lim-
ited public forum by a government official if 
the person actually disrupted the proceedings. 
This was fatal for Senator Pearce because 
Reza was not disruptive when he was barred 
from entering the Building two days after the 
hearing – he had a scheduled meeting with a 
senator. The Circuit Court thus reversed as 
to Pearce.

The arresting officers’ qualified immu-
nity survived.  They had arrested Reza for 
criminal trespass acting on an objectively 
valid order from Pearce as President of the 
Arizona Senate.

Trials:  Corporate Owner of Sexually-
Oriented Business Lacked Standing to 
Contest Public-Posting Ordinance on 
Behalf of Individual Owners, Employ-
ees and Entertainers  
Keepers, Inc. v. City of Milford, No. 
14-1581 (2d Cir. Nov. 20, 2015). 

SUMMARY:  Where a corporate 
owner of a sexually-oriented business 
brought a First Amendment challenge to 
an ordinance requiring the public post-
ing of the names of its management, it 
could not act on behalf of the individual 
owners, employees and entertainers un-
der the doctrine of “prudential standing” 
and lacked standing to bring the action. 
 FACTS: In 2003 Milford, Connecticut 
amended its sexually oriented business 
ordinance, adding more restrictions to 
the law. Keepers, Inc. filed suit shortly af-
ter the ordinance was amended, prompt-
ing Milford to not enforce the ordinance 
while the litigation was pending. In 
2007, the ordinance was replaced again, 
staying mostly the same but including 
some changes. In particular, the 2007 or-
dinance included a much more demand-
ing public-posting rule, requiring the 
business license and the name of every 
individual who had any control or man-
agement position with the establishment 
to be posted. Keepers filed suit again, 
this time challenging the new ordinance 
for violating Keepers’ owners’, employ-
ees’, and entertainers’ First Amendment 
right to anonymity while engaging in 
constitutionally protected activities. 

Milford answered that it had a substan-
tial interest in regulating the business and 
that the posting requirement allowed law 
enforcement and city officials to identify 
those responsible for the business opera-
tions. The district court found most of 
the 2003 law valid, but found the posting 
requirement of the 2007 law “unconstitu-
tionally broad.” Both parties appealed the 
district court’s order, but Keepers did not 
appeal the ruling on the 2007 ordinance. 
The Second Circuit, meanwhile, nostra 
sponte identified two issues not addressed 
by the lower court proceedings – whether 
Keepers had standing and if so whether the 
public-posting requirements violated the 
First Amendment – and had the parties 
brief the issues. 

HELD: The Second Circuit remanded 
the case with an order to dismiss for lack of 
jurisdiction, holding Keepers lacked both 

prudential and constitutional standing. 
DISCUSSION: The Second Circuit 

did not address whether the public-
posting requirement violated the First 
Amendment; it instead focused on the 
prudential standing issues before it.  The 
court pointed out that throughout its 
briefs Keepers referred to the right of its 
officers, shareholders, employees, owners, 
and entertainers to anonymity – but not 
its own right to anonymity. Keepers first 
tried to ward off the standing issue by 
noting that courts generally dispense with 
the rule that parties must assert their own 
legal rights when First Amendment rights 
are at stake. The court found, however, 
that such a general doctrine exists for 
overbreadth arguments – a characterization 
of its position Keepers only adopted in its 
supplemental brief to the court. In order 
to succeed in a third-party claim of that 
nature, moreover, Keepers would have had 
to show a close relationship to an injured 
party and a reason why the injured party 
could not assert its own rights. Keepers 
did neither and, perhaps critically for the 
court, Keepers’ owner had already been 
publically identified and had suffered no 
harassment or reprisal, leading the court 
to see no reason why the case could not be 
brought by the owner. 

Next the court held that, even if pru-
dential standing was relaxed, Article III 
standing was also absent. Keepers argued 
the public posting requirements injured 
its constitutional and economic interests, 
but never alleged how the lack of ano-
nymity harmed the owners’ and/or share-
holders’ interests. The closest argument 
the court found was Keepers’ statement 
that the public posting law might “chill” 
Keepers’ expression, but the court found 
that purely conjectural.
 Finally, Keepers argued, for the first time 
on appeal, that the public-posting require-
ment violated its right to be free from gov-
ernment-compelled speech. Thus, it posited, 
the Circuit could uphold the lower court 
even if it lacked standing to pursue its claim 
based on the right to anonymity. Keepers 
ran into further trouble with this argument 
though under the mootness doctrine. The 
prohibition on mootness requires a “live” 
dispute at every stage of the proceeding. 
When Keepers began its litigation in 2003 
the Milford municipal code required it to 
post names it did not want to. The 2007 or-
dinance, however, required only the names 

Continued on page 34



bilingualism.  The Province maintains that 
there is no such right.

There is no question that linguistic 
duality and linguistic rights with respect 
to French and English are deeply rooted 
in our history and reflect our fundamen-
tal principles of constitutionalism and 
the protection of minorities.  The Court 
must, as it has often affirmed, “take 
special care to be faithful to the spirit 
and purpose of the guarantee of language 
rights” Société des Acadiens du Nouveau-
Brunswick Inc. v. Association of Parents for 
Fairness in Education, [1986] 1 S.C.R. 
549. The Court must also be mindful 
that federalism — another fundamental 
constitutional principle — recognizes a 
large measure of autonomy of provincial 
governments to develop their societies 
within their respective spheres of jurisdic-
tion. We must be equal to the purpose of 
all of these fundamental constitutional 
principles. We therefore cannot, as the 
appellants ask us to do, allow the pursuit 
of language rights to trample on areas 
of clear provincial legislative jurisdic-
tion.  Rather, we must examine the text, 
context and purpose of our Constitution 
to see whether there is a constitutional 
constraint on the power of the province 
of Alberta to decide in what language or 
languages it will enact its legislation.

In summary, at its most basic the 
appellants argument is as follows:  the 
inhabitants of the territories demanded 
legislative bilingualism in the negotia-
tions with Canada, and we must hold 
that Canada acceded to this demand 
and granted a constitutionally protected 
right throughout the territories, either 
because Parliament assured the inhabit-
ants in the 1867 Address that their “legal 
rights” would be respected and this was 
attached to the 1870 Order.   We note 
that these arguments have far-reaching 
consequences.  They would require hold-
ing that bilingualism has been constitu-
tionally entrenched not only for Alberta, 
but also for Saskatchewan, Ontario, 
Quebec, Yukon, Nunavut and present-
day Northwest Territories.  This reason-
ing would also require holding that this 
Court’s decision in Mercure is erroneous 
because bilingualism has been protected 
in Saskatchewan since 1870.  Absent 
some entrenched guarantee, a province 
has the authority to decide the language 

or languages to be used in its legislative 
process.  Clearly, a province may choose 
to enact its laws and regulations in 
French and English.  But we cannot 
simply infer a guarantee of legislative 
bilingualism that would override this 
exclusive provincial jurisdiction absent 
clear textual and contextual evidence to 
support an entrenched right. 

The words in the 1867 Address cannot 
support a constitutional guarantee of 
legislative bilingualism in the province 
of Alberta.  Parliament knew how to 
entrench language rights and did so 
in the Manitoba Act, 1870 but not in 
the 1867 Address.

COSTS: While costs typically follow 
the outcome of the case, this Court has 
the discretion, in appropriate circum-
stances, to award costs on appeal and in 
the courts below regardless of the out-
come (Supreme Court Act, R.S.C. 1985, 
c. S-26 , s. 47 ).  Here, we would exercise 
our discretion to depart from the normal 
practice: despite their lack of success, we 
would award the appellants their costs on 
a party and party basis.
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with unauthorized drone use and that 
FAA inspectors are often “unable to 
immediately travel to the location of an 
incident.”)
28. 49 U.S.C. § 40103(a)(1), (b).
29. 49 U.S.C. § 40102(a)(32).  
30. 14 C.F.R. § 91.119(b).
31. 14 C.F.R. § 91.119(d)(1).
32. United States v. Causby, 328 U.S. 
256, 264 (1946)
33. See, e.g., United States v. Morrison, 
529 U.S. 598 (2000) (striking down 
statute that regulated conduct that did 
not substantially affect interstate com-
merce).  
34. 49 U.S.C. § 40103(a)(2).
35.  sUAS NPRM at 9562
36.  FAA Modernization and Reform 
Act of 2012, § 332(a)(2), Pub. L. 
112–95, 126 Stat. 11, 73 (directing FAA 
“to safely accelerate the integration of 
civil unmanned aircraft systems into the 
national airspace system”).
37. City of Burbank v. Lockheed Air 
Terminal Inc., 411 U.S. 624, 639 (1973).
38. Concerned about safety and enforce-
ment issues, the FAA recently an-
nounced that it would soon be requiring 

all UAS, including model aircraft, to 
be registered and marked.  Federal 
Aviation Administration, Clarifica-
tion of the Applicability of Aircraft 
Registration Requirements for Unmanned 
Aircraft Systems (UAS) and Request for 
Information Regarding Electronic Regis-
tration for UAS, 80 Fed. Reg. 63912–
63914 (Oct. 22, 2015).  This action 
is not subject to the special rule in 
section 336 because FAA proposes to 
merely enforce an existing statutory 
registration rule.  FAA historically 
has exercised its discretion not to 
enforce that requirement for model 
aircraft.  
39. See footnote 11 supra and accom-
panying text.  
40. Crosby v. Natl. For. Trade Coun-
cil, 530 U.S. 363, 373 (2000), citing 
Savage, supra, at 533, 32 S.Ct. 715, 
quoted in Hines, supra, at 67, n. 20, 
61 S.Ct. 399.
41. See Rumsfeld v. Forum for Aca-
demic & Institutional Rights, Inc., 
547 U.S. 47, 65-66 (2006).  
42. See Gilles v. Davis, 427 F.3d 197, 
212, note 14 (3d Cir. 2005).
43. Glik v. Cunniffe, 655 F.3d 78, 
83 (1st Cir. 2011); Smith v. City 
of Cumming, 212 F.3d 1332, 1333 
(11th Cir. 2000); ACLU v. Alvarez, 
679 F.3d 583, 586-87 (7th Cir. 2012) 
cert. denied, 133 S. Ct. 651, 184 L. 
Ed. 2d 459 (2012).
44. American Civil Liberties Union 
of Illinois v. Alvarez, 679 F.3d 583, 
595 (7th Cir. 2012) cert. denied, 133 
S. Ct. 651 (2012).
45. Id. at 600, emphasis added.
46. Glik v. Cunniffe, supra, at 82 
(holding that one has a First Amend-
ment right to record the police “car-
rying out their duties in public”).
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of those with “actual power” for operating 
the business be posted. The district court 
found for Keepers on the 2007 ordinance 
and thus it is not subject to the appeal. 
Looking at the record, the Court found 
that Keepers now has one, sole owner 
and that only that name would be posted 
and that must occur no matter the outcome 
of the appeal, and as a result, the entire 
argument of compelled speech was moot. 
The court remanded with instructions to 
dismiss the case. 

What to do About Drones, Cont’d from page 28

Cases, Cont’d from page 33



IMLA’s 81st Annual  
Conference  
San Diego
September 28 –  
October 2, 2016
Hilton San Diego  
Bayfront Hotel

November/December 2015 Vol. 56, No. 5     35



International Municipal
Lawyers Association
7910 Woodmont Avenue
Suite 1440
Bethesda, MD 20814

Nonprofit Organization
U.S. Postage

PAID
WEST

codemuni
The nation’s leading legal publisher.

With Services ranging from :

Print & Online Code Publishing

OrdBank // OrdLink // MuniDocs

CodeBank // CodeBank Compare  

Codification // Recodification

Publications // Republications

Supplementation // Legal Review

Utility Billing // Document Management

SmartCode // Form-Based Code

codemuni NEXT
a n d  i n t r o d u c i n g

Our  onl ine  p lat form of fer ing  

a  su i te  of  next  generat ion  

tools  for  publ ish ing  on the  

internet  and mobi le  dev ices .

CONTACT US TODAY TO FIND OUT MORE  1.800.262.2633    //   info@municode.com

www.municode.com


