
  
 

September 8, 2015 

 

The Honorable Jordan Barab 

Deputy Assistant Secretary of Labor 

Occupational Safety and Health Administration 

200 Constitution Avenue, NW 

Washington, DC 20210 

 

Dear Mr. Barab, 

 

We are writing to request an extension and phase-in of the implementation of the Process Safety 

Management (PSM) regulations that will now apply to agricultural retail facilities due to OSHA’s July 

22, 2015 memo that changed the definition of the “retail exemption.”  We request the extension and 

phase-in of compliance for newly covered facilities to comply with PSM be three years.  We believe that 

a three year extension is necessary for retailers to understand, make any necessary upgrades, and fully 

implement PSM at their facilities.   

 

We request the three year extension and phase-in for the following reasons: 

1. There is not enough time for dealers who have been exempt from this requirement for 22 years to 

come into compliance by OHSA’s six month deadline.  Pursuant to Section 112(r) of the Clean 

Air Act, EPA gave agricultural retailers three years to comply when the Risk Management 

Program (RMP) was imposed on ag retail dealers. We believe a three year implementation 

period is more appropriate in this instance as well. 

2. Ag retail dealers (particularly the smaller ones) do not have the expertise in house to do the 

required work and will need to retain consultants.  There are a limited number of qualified 

consultants available to complete the work before the deadline.  Even those who have PSM 

experience are more familiar with manufacturing operations rather than the unique features of 

retail dealerships, so their consultation may not be entirely applicable. 

3. Due to the short supply of qualified consultants, it will be difficult for our members to obtain 

their expertise and extremely costly. 

4. OSHA’s decision to withdraw the exemption has caused many dealers to consider discontinue 

selling ammonia instead of going through the arduous process to comply with PSM, which will 

result in one of three undesirable outcomes: (a) dealers will ship ammonia longer distances in 

trucks instead of storing it in stationary tanks closer to the farm; (b) storage will shift from 

regulated tanks at retail dealers to unregulated farmer-owned tanks; and/or (c) the industry will 

attempt to substitute other products for ammonia, and there is not sufficient time, infrastructure, 

supply capacity or inventory to make this change before the 2016 growing season. 

5. OSHA’s compliance cost estimates are underestimated.  OSHA’s stated estimate of $2,100 per 

facility would not even cover the cost of buying copies of the standards documentation that 

would apply to each facility.  The average of member and consultant estimates we have 



  
 

accumulated is in excess of $25,000 per facility, and that is just for the paperwork.  Any capital 

costs to bring facilities into PSM compliance will be on top of that cost.  Significant costs such 

as these require time to budget and execute.   

 

Time is of the essence.  The longer it takes to make a decision and announcement regarding an extension 

of the compliance deadline, the more frenzied and costly will be the industry’s vain effort to get to 

compliance before the current deadline.  We urgently request a meeting with OSHA to work toward 

a solution in September with a goal of making an announcement on or before September 29, 2015.  

OSHA is presenting a webinar for ARA members on that date on PSM compliance and it would be a 

great opportunity to announce a modified compliance schedule. 

 

Ag retailers will not be able to come into compliance with PSM in six months because most retailers 

will not have the time or resources to do the paperwork internally, and thus will have to hire outside 

consultants.  There simply are not enough qualified consultants who understand ag retail to bring all 

3,800 facilities into compliance in six months.  Our best estimate is that there are roughly 100 

consultants—few of which have experience in agriculture—available to help facilities comply with 

PSM.  It takes a consultant roughly one week to update a facility to PSM.  That one week does not 

include on-going compliance.  Instead, it is only to prepare the necessary documentation and provide 

training plans.  That means the soonest industry could come into compliance would be in about ten 

months.  The ten months assumes consultants are working at 100 percent capacity and is the best case 

scenario, which is highly unlikely. 

 

One specific example highlights the need for more time to comply.  Under current regulations (RMP 

Level 2) facilities are allowed to comply with state tank guidelines and ammonia system regulations.  

Under PSM, some state guidelines and regulations are insufficient and facilities will be required to 

update any missing data plates on tanks, and make other upgrades to comply with federal ammonia 

system standards.  It will take more than six months for these facilities to get missing data plates, 

recertify, or replace their ammonia tanks.  Currently, our best estimate is that 20% of the tanks in the 

industry are missing data plates.1 

 

Furthermore, it will be a significant financial strain on the industry to come into compliance with PSM.  

Based on a survey of six of some of our largest members, when asked how much it would cost our 

members to come in to compliance from RMP Level 2 to PSM/RMP Level 3, the average cost was 

$25,250.  It should be noted that these are our largest members, which have significant resources in 

place to comply.  Our smaller members do not have those resources, and it will be much more difficult 

for them to come into compliance.  They all will be competing with each other to obtain whatever 

consulting expertise remains available in a mad rush to comply before the end of the six months.  

Without some flexibility from OSHA, the laws of supply and demand dictate that the price of the limited 

consulting services will escalate in the coming months as facilities compete for their business. 

 

                                                           
1 We are currently gathering more information on similar highly technical issues that will take much longer than six months 
to come into compliance.  We will provide that information as soon as it becomes available. 



  
 

Company                                   Cost per Facility 

A $15,000 

B $36,000 

C $28,000 

D $25,000 

E $27,500 

F $20,000 

Average $25,2502 

 

Importantly, ARA has been told that if a facility had to purchase the standards necessary to comply, just 

the cost of buying those standards would exceed OSHA’s entire cost estimate of $2,100 per facility—

OSHA’s estimate understates the true cost by at least a factor of 10.  This does not include capital or 

time necessary to do any upgrades to get the equipment into compliance.  Since our members have been 

operating under the PSM exemption for 22 years, the amount of upgrading will be substantial. 

  

The Asmark Institute has started to prepare a platform to help ag retailers comply with both RMP 

Program 3 and PSM that will be available to ResponsibleAg participating organizations.  This tool will 

not be available until October 15th at the earliest, giving agricultural retailers who use it less than three 

months to comply and implement upgrades at their facilities.  OSHA has been made aware of this tool 

and has participated in its creation.  We would ask that OSHA, through the Fertilizer Safety and Health 

Partners Alliance, endorse the Asmark tool in conjunction with adopting the proposed phase-in 

schedule. 

 

Time is of the essence here as our members are currently making decisions to close plants or to push 

storage of anhydrous ammonia to unregulated farm tanks.  For that reason, we ask OSHA provide an 

extension and phase-in of, the compliance period as soon as possible to give our members the best 

opportunity to come into compliance.  We urgently request a meeting with OSHA to work toward a 

solution in September with a goal of making an announcement on or before September 29, 2015. 

 

Sincerely, 

 

 
 

W. Daren Coppock 

President & CEO 

Agricultural Retailers Association 

Chris Jahn 

President 

The Fertilizer Institute

 

Cc: Jeff Wanko, OSHA 

                                                           
2 These estimates are similar to those of at least one consultant with expertise in the industry. 


