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ANOTHER GOVERNMENT SHUTDOWN?

Congress is back at work this week with the end of August recess. Once again, the government needs to be funded by September 30, but Congress is lagging behind in passing the necessary appropriations bills.  The House has passed 6 so far and the Senate has passed none, and there are only 13 legislative days left on the calendar before the deadline.  There will likely be an attempt to pass a continuing budget resolution or short-term budget extension that keeps spending levels at the status quo and keeps the government up and running.  However, passing a continuing resolution will be tough this year due to extreme polarization on a number of fronts.  The funding of Planned Parenthood, the Iran nuclear deal, raising the debt ceiling and military spending are at the top of the list of controversies that could lead to a stalemate.  And if that is not enough, there is a presidential campaign underway with five Senators running – each of whom will want to take a stand while being in the spotlight. 


Given these circumstances, resorts operating on federal lands should be prepared to communicate up front with USFS line officers on how a potential shutdown would be handled.  Don’t wait for a shutdown to occur before having this dialogue.  Likewise, make every effort to get Fall projects done as quickly as possible and to have your operating plan approved, if possible.  We learned a great deal from the 2013 shutdown, and we need to be proactive in working with the agency to remind them of the takeaways from that experience: 1)  In 2013, the Chief indicated that ski areas should not be shut down as a result of a lapse in federal funding, since the vast majority of ski area improvements are privately owned and privately operated;  2)  The agency allowed ski areas to use last year’s operating plan for opening as a default – in the event the agency was not able to approve this season’s operating plan prior to the shutdown; 3)  The agency allowed oversight of certain projects such as hazardous fuels management projects to proceed under the public safety exception to the shut down.  NSAA has already communicated with the agency in Washington on the potential for a 2015 shutdown and the need for improved communication to avoid the pitfalls of 2013.  We will keep you posted on this important topic. 
 

HOMELAND SECURITY EXPLOSIVES INSPECTION AND AUDIT
Resorts that use explosives need to be aware that a Utah ski area recently had a visit from the Department of Homeland Security (DHS) under their 2007 regulations known as “Chemical Facility Anti-Terrorism Standard” (CFATS).  The regulations apply to facilities that possess a certain quantity (“Screening Threshold Quantity”) of a listed chemical substance (“Chemicals of Interest”) that has been determined by DHS to be potentially dangerous.  The list of Chemicals of Interest (COI) with corresponding Screening Threshold Quantities (STQ) can be found at the Homeland Security website.  Explosives and fuels are the most likely chemicals that could trigger regulation at a ski area.  Facilities that store a quantity at or above the STQ must register with DHS and report information using a Chemical Security Assessment Tool (CSAT) Top-Screen.  Many ski areas completed a Top-Screen back in 2007, and then heard nothing in response from DHS.  Because of more recent Congressional attention and reauthorization of the program in 2014, facilities, including ski areas, can now expect to hear from DHS on coming into compliance with the program’s requirements. 

Based on information submitted using the online CSAT Top-Screen, the DHS will determine a facility’s level of security risk and generate a message stating the facility may or may not be regulated.  DHS has categorized levels of security risk into four tiers with facilities in Tier 4 posing the highest risk.  Depending upon the outcome of the risk determination, a facility may need to develop a Security Vulnerability Assessment, develop a Site Security Plan, or take no further action. Security Vulnerability Assessments must be completed and submitted within 90 days of written notification from DHS. Site Security Plans must be completed and submitted within 120 days of written notification from DHS.  The Utah ski area that was recently inspected by DHS came out at Tier 2, triggering a Security Vulnerability Assessment and the need for a Site Security Plan.  These actions will require increased training, record keeping and reporting requirements as well as capital expenditures for surveillance-related improvements at this ski area.  Further information regarding user registration, CSAT Top-Screen, Security Vulnerability Assessments, Site Security Plans and Compliance Visits, visit the Department of Homeland Security website.

OBAMA REQUIRES PAID SICK LEAVE FOR FEDERAL CONTRACTORS
In the latest line of presidential executive orders, Barack Obama announced on Labor Day new requirements for federal contractors to provide employees with up to 7 days of paid sick leave annually.  While there are no implementing regulations from the Department of Labor yet, Obama’s five-page executive order looks remarkably similar to the executive order he released in 2014 on the minimum wage increase for federal contractors.  Given these similarities, it is highly likely that this requirement for paid sick leave will extend to special use permits for ski areas on U.S. Forest Service land, because the executive order applies to “contract-like instruments in connection with federal property related to offering services to the general public. However, until we see the DOL regulations and USFS policy implementing it, we can’t be absolutely certain about application to ski areas. 

Obama ordered the Department of Labor to prepare implementing regulations by September 30, 2016, and the paid sick leave will not be inserted into contracts – in our case, special use permits – until after January 1, 2017.  And, like Obama’s minimum wage hike in 2014, the paid sick leave requirement will only apply to “new contracts” that are entered into after January 1, 2017, but this will likely also include contract modifications that are outside the scope of the permit.  NSAA is still waiting for the U.S. Forest Service to provide formal guidance on what constitutes a “contract modification” that is “outside the scope” of the initial permit, stemming from President Obama’s minimum wage increase back in 2014.  Currently, the USFS is inserting the minimum wage clause in new or renewed SUPs for ski areas on federal land, or those that are transferred as a result of a sale of a ski area – however, the minimum wage clause has yet to be inserted into an SUP arising out of a modification to an existing permit.  Depending on forthcoming guidance from the USFS, if a ski area does not have a permit renewal or sale of the ski area until well beyond 2017, this paid sick leave requirement may not be inserted into the area’s SUP until such a renewal or sale.

The paid sick leave mandate will require federal contractors to allow employees to earn or accrue one hour of paid sick leave for every 30 hours worked – up to seven days or more.  The hours must also be allowed to carry over to the next year.  In fact, the executive order also specifically states that sick leave can be carried over for re-hired employees after a job separation, presumably meaning that it will carry over for the ski industry’s returning seasonal workforce.  Furthermore, employees will be able to use the sick leave for extremely broad purposes – including for preventive care, any medical condition (presumably dental and eye care appointments), counseling, domestic violence issues, as well as childcare, or care for a spouse or elderly parent (including any care for a person who is a “close association . . . or equivalent of a family relationship”).  Employers can require documentation for the need for sick leave if the absence extends beyond three or more consecutive days. 

Notably, unlike minimum wage and overtime, this new paid sick leave mandate is not governed by the Fair Labor Standards Act (FLSA), which contains important and helpful exemption from federal minimum wage and overtime requirements for ski areas.  To view President Obama’s executive order on paid sick leave click here (NSAA login required), and watch for an extended article on the topic in the November issue of the NSAA Journal. 
 

NEW LEGAL CHALLENGES IMPACTING OBAMACARE
Twice the Affordable Care Act (ACA) has gone up to the U.S. Supreme Court, and twice the Supreme Court has upheld the controversial law.  Maybe the third time’s the charm?  A federal judge recently allowed an important lawsuit brought by Republicans in the House of Representatives to move forward, and refused to dismiss the lawsuit.  Republicans in Congress claim in the lawsuit that the Obama administration is spending billions of dollars to fund a key part of the law’s generous subsidies—funds that were not appropriated from Congress, according to the lawsuit.  If successful, the challenge could seriously undermine, if not topple, the entire structure of the ACA.  

The ACA requires insurance companies to tightly limit the deductibles and co-pays that health insurers impose on individuals, and in return, the federal government pays a subsidy directly to the insurers to cover their expenses—these are called “cost-sharing reductions.” However, according to House Republicans, Obama is spending $178 billion over 10 years taken (or “stolen” according to the lawsuit) from a separately appropriated pool of money to cover tax credits elsewhere in the ACA. The federal judge ruled this week that Republicans in the House have standing to bring this lawsuit, allowing it to move forward.  However, legal commentators noted that the ACA has already passed Congress (albeit with Democratic majorities back in 2010), so some argue that the government is already legally bound to pay the health insurance companies these funds, whether or not future Congresses appropriate the money.  Depending on the lawsuit’s success, it may provide critical leverage for Republicans to force key changes in the ACA if the lawsuit prevails.  Stay tuned.

On the employer-mandate side of the ACA, there are also new but important lawsuits—this time from employees who had their hours cut intentionally to avoid the 30-hour per week threshold when full-time employees become eligible for healthcare benefits from their employer.  In the first lawsuit of its kind, a class action was filed against Dave & Buster’s, the restaurant and bar chain which specializes in video gaming.  The class action claims that the restaurant chain intentionally cut hours of employees who were already receiving health care, and limited their hours intentionally to keep them below the 30-hour per week threshold. But here’s the twist—the employees claim that this violates the 1974 ERISA statute (Employee Retirement Income Security Act), which protects employee benefits, including health care.  Simply put, ERISA prohibits employers from taking adverse employment actions that interfere with protected benefits, including cutting hours to prevent eligibility for health care.  

Many legal and healthcare experts anticipated just such a lawsuit under the ACA and ERISA, but Dave & Buster’s management was pretty blatant in their approach—a key lesson for any company wanting to minimize the number of employees eligible for healthcare.  According to the lawsuit, Marin vs. Dave & Busters, restaurant managers for the chain held meetings with their staffs and allegedly told employees directly—many who were openly recording these staff meetings with their smartphones—that compliance with the ACA would cost the company upwards of $2 million, and that in order to avoid those costs, the company was cutting back on hours for many of those employees who were then full-time and receiving health care benefits.  The lawsuit claims that many employees who had previously been scheduled for more than 30 hours per week were now being scheduled for far fewer hours to avoid benefit eligibility.  It is still early in the litigation, but this is the first lawsuit asserting this claim—and under ERISA, employers can be stuck not only with back-pay and reimbursement for lost benefits, but, importantly, they can also be required to pay plaintiffs’ legal fees, which are often the biggest cost to any class action lawsuit.
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