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	Update on ADA Website Accessibility Lawsuits
In January, a number of national companies—as well several ski areas—received demand letters from a Pittsburgh-based plaintiffs’ law firm, Carlson Lynch, alleging that their company websites were not accessible for the blind and other disabled consumers and claiming a violation of Title III of the Americans with Disabilities Act (ADA).  Last month, NSAA sent out a Special Alert (log-in required) to ski area owners and operators about these claims.  Even before many of these companies were served with formal complaints—including Foot Locker, Ace Hardware, Toys “R” Us, Patagonia, Adidas, and Aeropostale, and the NBA—U.S. District Court Judge Arthur Schwab, a George W. Bush judicial appointee from the Western District of Pennsylvania, consolidated many of these defendants with a presence in Pennsylvania into one piece of litigation, and issued a sweeping and aggressive pre-trial order, setting a surprisingly quick trial date of May 2, 2016.  

It is unsettled law whether or not the ADA’s prohibition on disability discrimination even applies to websites, or just to brick-and-mortar facilities like retail stores and other places of public accommodation (the ADA, it should be noted, was passed by Congress in 1990, well before the Internet even existed).  Complicating these questionable legal issues, the Department of Justice (DOJ) has not issued any standards or regulations establishing website accessibility rules for businesses.  In fact, website accessibility regulations from DOJ likely will not be released until sometime in 2018!  

Nevertheless, because the ADA allows plaintiff’s attorneys to recover their attorneys’ fees even for slight changes or modifications to facilities or business practices, and given Judge Schwab’s remarkably aggressive pre-trial schedule, many of the companies in the consolidated Pittsburgh ADA cases have been forced to enter into confidential settlements in the last two weeks.  Although confidential, the cost of these was indicated to be somewhere below the cost of defending against these allegations, a figure somewhere below the $50,000 range.  As part of the settlements, it is understood that the companies agreed to update their websites so that they conform to guidelines known as WCAG 2.0 (AA), or Website Content Accessibility Guidelines.  It is further expected that all of the named defendants in the consolidated Pittsburgh cases will settle before trial.  

Given Judge Schwab’s aggressive pretrial order—and the significant leverage plaintiffs have by being able to recover attorneys fees under the ADA—none of the defendants wanted to test the legal issue of whether or not the ADA’s prohibition against disability discrimination extends to websites, and not just to brick-and-mortar facilities.  Similarly, none of the defendants sought to pursue a legal theory that disabled consumers could otherwise obtain information found on company websites through other means, like telephoning the business directly.  This legal theory under the ADA, known as “equivalent facilitation,” has yet to be tested in court regarding website accessibility.  

Given these quick and lucrative settlements, there is almost certainly blood in the water for the other plaintiffs’ firms around the country.  ADA legal experts now anticipate that the National Federation of the Blind, a non-profit disability rights organization, likely will bring additional claims and/or demand letters in Boston against other businesses.  In other words, it is entirely likely that other plaintiffs’ firms around the country will recognize the shocking ease and lucrative nature of these ADA website claims brought by Carlson Lynch in Pittsburgh and start sending out their own demand letters in the next few months.  The plaintiff’s firm Carlson Lynch is also expected to serve another round of demand letters to businesses located outside of Pennsylvania as well.

Similarly, the Newport Trial Group (a plaintiffs’ law firm based in Southern California), is expected to adopt the Carlson Lynch model used in Pittsburgh to bring similar claims against California businesses (possibly including ski areas) under California’s Unruh Act, which is California’s civil rights statute prohibiting disability discrimination.  Unlike the ADA, California’s state law dramatically differs from the ADA statute by allowing for sizeable damages based on the number of inaccessible barriers or hurdles, allowing plaintiffs to recover $4,000 per individual accessibility hurdle, which could amount to hundreds per website, with no cap on damages per defendant.  Simply put, California ski areas should take particular notice. 

In the meantime, defense counsel in these ADA website cases are recommending to their other business clients to be proactive and begin conducting website audits, using website accessibility evaluation tools like WAVE (the most common tool), or Google Chrome Accessibility, Tennon.IO, or Power Mapper.  These “audits” will run a scan of a website, and bring up “red dot errors” that indicate some type of inaccessibility for the visually or hearing impaired (plaintiffs’ law firms are using this same technology to find potential defendants to sue).  Even though there is no required standard for website accessibility, companies should aim to have their websites comport with the WCAG 2.0 guidelines (AA level).  IBM has been quoting prices to some companies to completely rebuild their websites from scratch, with costs ranging from $500,000 to upwards of $1 million.  However, such an overhaul may not be necessary, and simply correcting the “red dot errors” found through the above-mentioned accessibility evaluation auditing tools may be sufficient to dissuade plaintiffs’ from suing.  Depending on the breadth and nature of your website, costs for remediating a website could cost somewhere in the four- to five-figure dollar range.  NSAA held a presentation at its Eastern Winter Conference at Killington on the issue of ADA website accessibility which we can share with ski areas, and NSAA will hold a more in-depth session with leading ADA legal experts at the NSAA National Convention in Nashville, May 18-21.      

EPA Clean Power Plan Stalled by Supreme Court 
Last week the U.S. Supreme Court issued a stay to stop EPA from implementing its Clean Power Plan.  The Clean Power Plan, released in August, establishes state-by-state targets for power plant carbon emissions reductions by 2030, with the aim of reducing emissions 32 percent below 2005 levels.  A broad array of states (27 mostly Republican state attorneys general) and other interested parties have filed 39 lawsuits challenging the rule in the D.C. Circuit Court of Appeals.  Eighteen states are backing the Administration in the litigation.  The plaintiffs requested a stay on implementation of the rule while they litigate the EPA’s legal authority in court.  To get a stay from the Supreme Court, the petitioners had to demonstrate a "reasonable probability" that four justices will agree to hear the case, that there's a "fair prospect" a majority of the court will find that a lower court's decision was erroneous and that "irreparable harm" will result from the denial of a stay.  

Last week, the Supreme Court issued the stay on a 5-4 vote.  Even though a stay was issued by the Court, some states have indicated they are voluntarily moving ahead with preparation for implementation so that they will be in a position to meet the carbon reduction targets identified in the rule.  The stay will also not likely impact current plans by some utilities to close older coal-fired generating units and move to cleaner sources of electric power, as those initiatives are already under way.  If anything, the stay will allow more time for consideration of compliance options should the rule eventually be upheld by the Supreme Court.  The case is likely to reach the Supreme Court on the legal merits by 2017 or 2018.  Of course the recent death of Supreme Court Justice Scalia will have a profound impact on the outcome of this case down the road.  Scalia was in the majority voting to grant the stay request.  More liberal justices, including Justices Ruth Bader Ginsburg, Stephen Breyer, Sonia Sotomayor and Elena Kagan, voted against putting the EPA plan on hold.  If Scalia’s replacement on the court is chosen by President Obama, the Clean Power Plan is likely to have a brighter future.

Wisconsin to Become First State to add Mountain Biking to Ski Safety Statute
Both houses of the Wisconsin legislature have passed legislation, known as Senate Bill 463, that would amend the existing Wisconsin skier safety statute to provide skier areas with liability protections for mountain biking, becoming the first state in the country to expand its skier safety statute to include mountain biking.  Republican Governor Scott Walker is expected to sign the bill within the next month.

Many states already provide liability protections or immunity from lawsuits for numerous recreational activities, including mountain biking.  However, to receive these liability protections, land owners cannot charge money for use of their land (these statutes are commonly known as Recreational Use statutes, which most states have on their books).  Wisconsin’s statute, however, provides liability protections even if the ski area charges a fee, such as a lift ticket, to use the ski area’s facilities. Under Wisconsin’s amended skier safety statute, a mountain biker at a ski area will be deemed to know and accept the inherent risks of mountain biking (including injuries, changing weather conditions, collisions, loss of control, or equipment failures).  The legislature amended the existing ski safety statute which previously applied to those who “engage in snow sports,” and changed the law to read so that it now applies to those who engage in “alpine” sports.  The amendment specifies that alpine sports include “riding a bicycle within a ski area after purchasing or receiving a ticket, pass, or license from the ski area operator.”  To receive these liability protections, ski areas must adhere to certain operational requirements under the newly revised Alpine Sports Statute, including posting warning signs, establishing trail designations, and recommending helmets.

The legislation nicely aligned with a variety of Wisconsin stakeholders.  Wisconsin has the third-highest number of ski areas in the country, with a ski industry annual economic impact of $240 million. Given the potential impact of climate change on the ski industry, the legislation was promoted as one way to expand economic opportunities for ski areas in the state.  Moreover, it was strongly supported by a broad array of interests, including IMBA (International Mountain Biking Association), Trek Bikes (which is headquartered in Wisconsin), and several bicycling advocacy groups.  Rick Schmitz, who owns both Nordic Mountain and Little Switzerland ski areas in Wisconsin, provided compelling testimony championing the bill before the Wisconsin legislature on behalf of the Wisconsin ski industry.  It was also particularly helpful that both houses of the Wisconsin legislature are controlled by Republicans, who tend to favor these types of pro-business, tort reform-oriented legislation.  Many western states have closely tracked the Wisconsin legislation in hopes of adding mountain biking to their own skier safety statutes, and now they have a Midwestern model to build upon.

Speaking of Mountain Biking, don’t forget to check out NSAA’s second annual Downhill Bike Park Summit, which will be held this year at Windham Mountain Resort, New York, June 7-9.

Grant Program/Climate Challenge Enrollment Underway
NSAA is accepting enrollment applications at this time for the Climate Challenge. Participating resorts must commit to developing a GHG inventory, setting a target for reducing their carbon footprint, implementing at least one project annually to help meet that target, and engaging in climate change advocacy at least once a year.  Over 30 resorts are participating in the Challenge at this time, and NSAA hopes to attract a new group of participating resorts for 2016/17. New this year, Brendle Group will include valuable climate adaptation consulting for participating resorts in the program (in lieu of providing a grant to just one resort). Thanks Brendle Group for this important contribution!  Background information on the Challenge, enrollment forms and Climate Challenge renewal forms for current Climate Challengers are posted at http://www.nsaa.org/environment/climate-change/. The Climate Challenge enrollment period ends COB May 23, 2016.  

NSAA is also accepting applications for the Sustainable Slopes Grant Program at this time. Visit http://www.nsaa.org/environment/sustainable-slopes/ for an online application and criteria information. Thanks to CLIF Bar for their support of cash grants and HKD Snowmakers for an in-kind grant of five (5) SV10 high efficiency snowmaking guns for 2016. The grant application period ends on COB April  8, 2016. All resorts are encouraged to apply. 
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