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QUESTION: I am currently sitting shiva for my mother a”h. I am also currently in niddah and my mikveh night would be
tomorrow night. |1 know that during shiva I’'m not allowed to have sex with my husband but I wanted to know if I could go
to the mikveh so that we can hug and touch, at least in a non-sexual way. | could really use a hug from my husband and his
reassuring touch during this time. Would we also be allowed to sleep in the same bed?

ANSWER: Thank you for your question. | am sorry to hear of the loss of your mother. May God give you strength during
this difficult time.

I will answer your question in two parts. In a following teshuva, | will address using the mikveh during shiva for a woman
who is in niddah. For this teshuva, we will look at the rules of sexual touch and intimacy during shiva for a woman who is
not in niddah.

Sharing a Bed During Shiva

Gemara Moed Katan (15b) states that a person in mourning may not have sex with his or her spouse — wmwna 110K 72X
nunn. Gemara Ketuvot (4b) addresses the related question of whether other forms of intimacy are also prohibited. The
Gemara quotes a braitta which states that the Talmudic harchakot — distancing measures — that apply when a woman is
in niddah do not apply during aveilut. The braitta specifically mentions the practices of a wife pouring (literally, mixing)
a cup of wine for her husband, spreading linen on her husband’s bed, and washing her husband’s face, hands and feet.
These practices are understood as acts expressing intimacy between husband and wife. Rabbinically, such acts are
forbidden when the woman is in niddah, either because they may lead to having sexual intercourse or because, regardless
of outcome, they are seen as sexual acts themselves.! It seems that the harchakot were not mandated in the case of aveilut
because aveilut practices are only rabbinic in nature or, at most, a positive Biblical obligation on the first day, and as a
rule we do not extend the scope of rabbinic restrictions or create safeguards to protect against their violation.?

The braitta’s ruling which is adopted by the Gemara, is that when a wife or hushand is sitting shiva, these activities are
permissible. This is the ruling of Shulkhan Arukh (YD 383:1): ,anm n2a0Ij 12T IXWA 72X ,NUNN Y'NYN2 1I0K 72K
NTT NI7ANA 2 AT NI7ANA 2L, 1M200 1T 11D DYNNNE NN NYXNE 0DN NA'TNA 17'9X, “A mourner is forbidden to
have sex but is permitted to act in ways of intimacy, even including mixing his cup of wine, spreading his bed linen, and
washing his face, hands and feet, whether it is he or she who is in mourning.”

On the basis of this, Rishonim conclude that sharing a bed is also permissible during shiva provided that the husband and
wife are wearing nightclothes. Their argument is as follows: The Talmud (Shabbat 13a) considers the possibility — which
later rejects — that a couple could share a bed together when a woman is in niddah but takes for granted that they may not

! When it comes to sharing a bed, some Rishonim explain that this is prohibited because it will lead to sex (Tosafot Shabbat 13a, s.v.
mah), whereas other state that it is forbidden because such an act is a sexual in nature and is therefore an inherent problem (Tosafot
Sanhedrin 37a, s.v. HaTorah). This parallels a debate of Rambam and Ramban regarding sexual touch between a man and a woman
who is in niddah. For Rambam, such touch is Biblically forbidden and is based on a concern that it will lead to sex: |'xann DMaT
nny 1971 (Laws of Forbidden Sexual Relations, 21:1). For Ramban, on the other hand, the concern is that it is a chatzi shiur, i.e.,
a quasi-sexual act (Critique of Rambam’s Sefer HaMitzvot, ad. loc.). Consistent with his position, Ramban explains that the reason
husband and wife cannot share a bed when she is in niddah even if they are wearing nightclothes is not because they might come to
have sex, but because such activities are NX MIOX *T*7 IX2' X7 17'9XI N2MPN DYLVN INA?7 NNIOK, “completely forbidden because of
the physical contact itself, even if it cannot lead to the transgression of sexual intercourse” (Critique of Sefer HaMitzvot, Negative
Mitzvah 353). This might depend on the harchakah in question. Many of the harchakot are hard to categorize as inherently sexual
acts and are best understood as safeguards against the act of sex itself (see SA YD 195:1).

2 Although this is not unheard of, see, for example, Tosafot Hullin 104a, s.v. u 'mina.
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engage in the intimate labors mentioned above. If these practices are permitted during aveilut, then, certainly sharing a
bed would be permitted. Ra’avad (Ba’alei HaNefesh, Sha’ar Ha’Prisha, 2), Ramban in the name of Tosafot (Torat
Ha’Adam, Inyan Aveilut s.v. tashmish hamitah keitzad), and Rosh (Ketuvot 1:9) all conclude that a couple may share a
bed when one of them is sitting shiva.

Rosh, Ramban, and Tosafot (as quoted in Ramban) permit sharing a bed without reservation. This seems to be the position
of Rambam as well. Rambam states that sex is prohibited in this case and then adds that a man may be in yichud,
seclusion, with his wife (Laws of Mourning 5:5). It would be a mistake to conclude from this last phrase that other
behaviors are forbidden; yichud is singled out because it is not permitted in the unusual case of a bride or groom whose
wedding was interrupted by the loss of a parent and they may not be in a room together (see Ketuvot 4a, Rambam Laws of
Mourning 11:8; SA YD 342:1). The only act, then, that Rambam forbids is sex itself, consistent with the Gemara which
never prohibits anything other than sexual intercourse. Rambam’s silence on this matter indicates that everything other
than intercourse is permitted.

Ra’avad is more hesitant: nUNA MY |U'N X7 'FINTIKYT N7 'vam 27PN X7 XN127 1IN0 1IN0 R "INR )7 17 DIYn In'm
7', “However, in the same way we say to a hazir: ‘Go around, go around; do not draw near to the vineyard,” so too a man
should maintain a distance and not sleep with his wife together in a bed at all [during this time of mourning].” Although
permissible as a matter of law, Ra’avad states that they should not share a bed as it could, possibly, lead to sin. The use of
the phrase n'2? 'va'm — a person should [not share a bed] — as opposed to ‘a person must not’ or ‘one is forbidden,’
makes it clear that Ra’avad is not forbidding this as a strict matter of halakha.

Shulkhan Arukh rules in accordance with all the Rishonim and permits the couple to share a bed, but he ends with the
same caveat as Ra’avad: 775 nunma @' X7w 1mnn%? v XM ik )7 17 oiwn inmi, “Nevertheless, because of the
principle: ‘Go around, go around,” that we say to a nazir, one should be strict and not sleep together in a bed at all (i.e.,
even if wearing nightclothes).”

As a matter of halakha, it is permissible when you are in shiva for you and your husband to share a bed if you are wearing
nightclothes.

What about the Shulkhan Arukh’s admonition that “one should be strict” and refrain from this? It is important to restate
that this is not a strict halakhic requirement, and Ramban, Tosafot, Rosh, and Rambam never mention such a concern. In
exigent situations, 7nTn Nywa, when one is in need of emotional support, | would rule that one may rely on these major
authorities and need not be strict.

I would further argue that even according to Ra’avad and Shulkhan Arukh who advise against sharing a bed, the situation
must be evaluated based on the circumstances. There may be times and situations where the possibility of intercourse is
effectively non-existent, and in such cases, the couple may share a bed. This is unlike Rabbinic edicts which are not
evaluated on a case-by-case basis but which follow strict formal rules — as is evidenced by such phrases as a179 X7, “we
do not make distinctions”; 17NN X7w T, “so as to not make distinctions between the cases,”; and |'7X0n 72 NN
NI oIn' ‘Mol MIoK, “shall we then say that all dough-cutters are forbidden and those of Beitos permitted?!”.
When we are not dealing with a legislated law but rather a concern that a possible problem may arise, context and
circumstances play a major role in determining whether the concern is present and operative in a given case.?

¥ An example of this is Tosafot’s position that one need not practice mayim achronim, since its purpose was only to wash away melach
sedomit which was no longer a concern in his time (Berakhot 53b, s.v. vi’Hiyittem; Eiruvin 17b, s.v. Mayim; Hullin 105a, s.v. Mayim).
Similarly, concerns for appearances, marit ayin, are heavily dependent on context, see Avoda Zara 12a, Rosh HaShana 24b and Rema
Shulkhan Arukh YD 150:3. Tosafot was, at times, prepared to extend this contextual assessment to cases of actual rabbinic legislation
which was based on certain real-world concerns that were no longer present. See his comments regarding mayim megulim, water left
uncovered which was forbidden out of a concern that a snake may have deposited venom into it (Beitza 6a, s.v vi’Ha’idna), and

2
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There are deep emotional needs that need to be taken into account in the psak in this case. If you need this physical
closeness for emotional connection and support during this difficult time, then the concern for your emotional well-being
would outweigh the concern to be strict beyond what is required as a matter of halakha. The words of Shakh in his
principles of hora’ah, rendering halakhic decisions, are particularly appropriate (YD 242, end):

21777 PYW °197 7097 PRY 01912 12°9K) 0°2010 T2 KW 19°0R NN DR IOKR? NIOX 2 ORI DX TON7I7 OKRY QWD
TIOR R TX 7 R KD 7RI DY 0D O AR RO OTH ONRT R 3T OKIW Nann NR 2IPR2 9P T8 12 W
7172 MOPRT PRW 7712 XA NNAAD IR POO NAMK MORY TIXNT OX 72°97 ,0°727 IR IR TV K2IP K22 2303000 IWORY
12 RX1DY PATA NYWA NN F77 OR 19w 991 A7 0220100 NRY ROR N2 MORT PRY 0 7700 I8 wawd

299 nRow

Just as it is forbidden to permit what is forbidden, so it is forbidden to forbid what is permitted, even in
matters relating to non-Jews and even in cases where there is no financial loss. In most cases an
[undesired] leniency in another area will result from forbidding this thing, and this ruling will be a
stringency that brings an [inappropriate] leniency. Even if it appears that no [undesired] leniency will
result, it is forbidden [to be strict] because it is possible that there will be a ripple effect and an
[inappropriate] leniency will result a hundred steps [away from the original ruling]. Therefore, if it is
necessary to be stringent due to some doubt or stringency, chumra, in cases where the matter is not
outright forbidden, the posek must state explicitly that the matter is not obviously forbidden but that we
nevertheless have an obligation to be strict. And certainly if the posek would be lenient in cases of
exigency, he should say so.

Shakh reminds us that stringencies almost always come with a cost. It is thus critical to not be overly strict and to clearly
delineate the line between a chumra and actual halakha. Even when chumrot are necessary, they must be identified for
what they are. In our case, Shulkhan Arukh not only identified keeping separate beds as a stringency, but was careful to
indicate that such practice is not obligatory: he writes that “one should” be strict and not that “one must” be strict. A
stringency like this would not be appropriate when it comes at an emotional cost. If the mourner is in need of such
closeness and intimacy, it is permitted and appropriate for them to share a bed.*

clapping or dancing on Shabbat, which was forbidden lest a person come to fix a musical instrument (Beitzah 30a, s.v Tenan). See
also the debate in the Rishonim and poskim whether chalav akum, milk from cows milked by non-Jews, applies when there is no
concern that non-kosher ingredients may have been added (Mordechai Avoda Zara 826, Teshuvot Radvaz 4:75), and whether gevinat
akum, cheese made by non-Jews, remains forbidden when there is no concern that animal rennet was used (Rambam, Forbidden Foods
3:14, Beit Yosef YD 115, s.v. Gevinot Akum).

* A perusal of the three most common handbooks on laws of mourning reveals that only one, the Artscroll guide, echoes Shulkhan
Arukh’s reservation regarding sharing a bed. Note that even this work does not state this as a matter of halakha or as a strict
requirement.

“Mourning in Halacha,” Chayim Binyamin Goldberg, p. 216 (Artscroll), “One also should be stringent and refrain
from hugging and kissing. One should not sleep in the same bed with his wife (sic.)”

“Jewish Way in Death and Mourning,” Maurice Lamm, p. 133: “However, unlike the prohibition of cohabitation
during the menstrual period and the seven days of purification which follow, when husband and wife must remain
entirely separated according to Jewish law, the traditions of mourning prohibit only intercourse, but not other
forms of intimacy and affection.”

“Gesher HaChayim,” Yechial Michel Tukachinsky, vol. 1, p. 224: 13 m279pn72 MO 19K ,70A7T W7Awn2 10K 228
(3"sw ") 1713, “The mourner is forbidden to have sexual intercourse, but is not restricted regarding other
forms of intimacy [which are forbidden] in the case of a woman in niddah”
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Sexual and Non-Sexual Touch during Shiva

Rishonim are even more permissive when it comes to sexual touch during shiva. Ra’avad, who stated that the
couple should not share a bed when one of them is in shiva, allows them to engage in 71w 71a'n - hugging and
kissing - and presumably all forms of sexual touch (see Ba’alei HaNefesh, Sha’ar Ha’Prisha, 3, in his hierarchy of
degrees of required harchakot, where separating from sexual touch is only required in the case of niddah and not
in the case of mourning).>®

Poskim explain that Ra’avad is more permissive when it comes to sexual touch than sharing a bed because he sees
sexual touch as less likely to lead to intercourse. If we assume that intercourse takes place almost exclusively in
the bedroom, then being in bed together is only one step removed from intercourse, whereas sexual touch outside
the bedroom is, at least, two steps removed.’

Ra’avad’s position is adopted by other Rishonim and the Shulkhan Arukh. Ramban writes: j712'n2a "ox K7 TIy X7
[T NN 1221 ,7"T 270 And D ,nim [ Kk¥1 v, “Even hugging and kissing and the like are permitted.
This is what Ra’avad z”l wrote and the sage has issued his ruling” (Torat Ha’Adam, ibid). Rosh implicitly
endorses Ra’avad’s position, citing Ra’avad’s rulings on sexual touch and a related matter and disagreeing
exclusively on the related matter (Moed Katan 3:36). This is affirmed by Drisha (Tur YD 342, no. 8), Shakh (YD
342, no. 5) and the vast majority of Achronim who understand that Rosh agrees with Ra’avad’s first ruling that
sexual touch is permitted during this time.> As we mentioned above, Rambam (Laws of Mourning 5:5) only
forbids sex itself during mourning, and by implication, would permit sexual touch.

Two Rishonim raise reservations regarding this. Although Rosh permits sexual touch, he states that the couple
should avoid being naked in bed together: ...n"Tada X'l 1'TA2Q XIN NUNY MWK DY [WU'7 NN NI7'2ART AR
'NNY IR WA 2N 7aR, “It would appear that during mourning a man can sleep with his wife in one bed
when they are clothed... but to do so naked, one should be strict” (Ketuvot 1:9). This makes a great deal of sense.
While the Gemara (Shabbat 13a) raised the possibility that a husband and wife could share a bed when she is in
niddah provided that they are clothed, it takes for granted that sharing a bed while naked is forbidden. It is fairly
clear that sharing a bed while naked may lead to sex as there are no physical signals to remind them that she is in
niddah, and the physical closeness itself may create too great a temptation. Rosh’s position is that even during
mourning, where the restrictions are less severe, sharing a bed while naked should not be done because of this
risk. It should be noted that even in this case, Rosh does not forbid this outright as a matter of strict halakha.

® Ra’avad even permits this during aveilut that interrupted a wedding, where special stringencies are in place. Shakh (YD 342, no. 5)
questions this but does not dispute Rav’avad’s ruling for a standard aveilut period. See Shakh (ibid.) who rejects the claim that
Ra’avad’s leniency regarding touch is limited to this unusual case.

® Achronim discuss the relationship between Ra’avad’s and Ramban’s ruling that a couple may engage in sexual touch when one of
them is in mourning and their similar ruling that the couple may engage in sexual touch when the wife is expecting her period (sex is
forbidden at that time). See Taz, SA YD 184:3; Bach YD 183, s.v. u Prisha,; Shulkhan Arukh HaRav 184, no. 6 and Kuntrus Acharon,
no. 1; Teshuvot Chatam Sofer YD 170; Beit Hillel YD 383; and Rav Ovadya Yosef, Taharat HaBayit, pp. 60-66.

7 'Some Achronim have tried to limit Ra’avad’s permission of sexual touch to cases when husband and wife are not permitted to be in
seclusion together — the special case when a wedding was interrupted by the death of a parent — but this argument does not withstand
scrutiny and is almost unanimously rejected by Achronim; see Shakh (YD 342, no. 5).

8 See, however, Taz YD 184, no. 3, who understands Rosh to be strict regarding hugging and kissing for a person in mourning, but
against this see Shulkhan Arukh HaRav, YD 184, Kuntrus Acharon, no. 2.
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Rabbenu Yerucham, a student of Rosh, is even more strict. He states: N7t n21ip niw 1'nin'? 17 'RW 1mMNnY 'IxN
NX'TN2 XONA2 NI NN KT 172200 17T 119 NXNINE NN NWXNl 0N Nan, “It is appropriate to be strict and
not permit any form of intimacy except for pouring his cup, spreading his bed linen, and washing his face, hands
and feet, since the Gemara did not explicitly permit anything else [besides these three].” (Toldot Adam v’Chava,
netiv 28, p. 232, quoted in BeitYosef, 383, s.v. vi’katav ha’Ra’avad). Rabbenu Yerucham prefaces this more
stringent position with the phrase “It is appropriate to be strict” suggesting that he is only advising against such
behavior but not forbidding it as a matter of halakha. As Rav Ovadya Yosef states (Chazon Ovadya, Aveilut, vol.
2, p. 177): 1wk "mnnt axw" and X9x "ann 7R 1707 1y 2'nnn X7 0NNt 1120 QY NNl
N1 IX71,XN702 KOniN NN X7R M 'R Nnxaw noim, “In truth, even Rabbenu Yerucham did not dare to
disagree with Ra’avad and Ramban. Rather, he wrote ‘it is appropriate to be strict,” and this phrase demonstrates
that his intent is only to state this as a matter of a mere chumra, but not as a matter of halakha.”

Rabbenu Yerucham’s position is challenged by Maharshal (in his commentary on Tur, YD 383; quoted in Bach,
YD 383, s.v. vi’katav ha’Ra’avad and Drisha 383:1). Maharshal states that since it is permitted for a wife to wash
her husband’s face when one of them is in mourning, it iS obvious that touch, even intimate touch, is permitted.
Maharshal concludes that although such washing is intimate, since it is done in the context of performing a task it
does not present a serious risk that it will lead to sex. In contrast, NIOXT wwn 12717 7200 XINW pIwal 71an,
“[Sexual touch such as] hugging and kissing which are a lead-up to sex are forbidden.” Maharshal ends by saying
N2 MNNY7 AR I, “and it is proper to be strict regarding this.” These comments are significant, both because
they endorse the position of Rabbenu Yerucham, and also because they limit the prohibition to sexual touch
which may be a precursor to sex and do not extend it to all forms of intimate contact.

[The distinction between supportive, intimate touch and sexual touch is a critical one that is often ignored by
many poskim. Many poskim prohibit a husband to hold his wife’s hand during childbirth. A woman in childbirth
is considered halakhically a cholah, sick person (and at a certain stage even like a ki’cholah she’yeish bah
sakanah, a sick person whose life is at risk, see SA OH 330:1); we normally allow non-sexual touch between
husband and wife when she is in niddah if one of them is sick and needs the other’s assistance and no one else is
in an equal position to provide such assistance (see Rema, SA YD 195:16). Nevertheless, these poskim have
argued that the wife’s desire to hold her husband’s hand specifically (and not the nurse’s or doula’s hand)
indicates that such touch is not neutral but of a sexual nature and hence forbidden. In my mind, this fails to
recognize the difference between intimate, supportive and comforting touch and sexual touch. The former is
permitted when necessary for the case of helping a sick person. In the case of childbirth, holding his wife’s hand
is a form of emotional support that the husband can uniquely provide to his wife, and it is thus permitted for him
to do so. This will be the topic of another teshuva.]

Turning to Shulkhan Arukh, we find that he never restricts sexual touch between husband and wife when one of
them is in mourning (YD 342:1 and 383:1). Although, as we noted earlier, he advises against sharing a bed (YD
383:1). In Beit Yosef (YD 342, s.v. vi ’katav ha’'Ra’avad), he explicitly states that we rule like Ra’avad and permit
sexu%I touch. Shakh (YD 342, no. 5) and other Achronim affirm that Shulkhan Arukh permits sexual touch at this
time.

Rema is not as permissive. Following the ruling of R. Yerucham, he states: "mnn? w' piwa pian 72K,
“Regarding hugging and kissing it is appropriate to be stringent,” (YD 383:1). There are times when Rema uses
the phrase 7'nnn'? w1 — one should be stringent — to indicate that one should adopt the stringent side in a
halakhic debate; in those cases Rema is forbidding a certain behavior as a matter of halakha. When Rema uses
this phrase in requiring a practice /i ’halakhah, it almost always follows a statement recording the two sides of a

% Shakh is inclined to be stricter in the special case of aveilut that interrupts a wedding, but that is not relevant for our concerns.
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halakhic debate (see, for example, SA OH 33:1; 159:6, 12 and 14; and YD 103:4). This is not the case here. In our
case there is no debate but simply a statement of Rabbenu Yerucham’s view which itself was framed not as a
halakhic requirement but as a stringency. Recall as well that sexual touch was treated consistently as less
problematic than sharing a bed, and that even the latter was only ill-advised and not forbidden as a matter of
halakha.

The consensus of the Achronim is that Rema never forbids sexual touch on strictly halakhic grounds. In the words
of Shulkhan Arukh HaRav (YD 184, Kuntrus Acharon, no. 1), Rema’s statement that it is inappropriate to engage
in hugging and kissing is X' X71 17 17 niwn, “Because of ‘Go around, go around [that we say to the nazir],’
and not as a matter of halakha” (see also Rav Ovadya Yosef, Taharat HaBayit, pp. 60-66 and Chazon Ovadya,
Aveilut, vol. 2, p. 177).%°

In terms of actual practice, |1 would rule, following Maharshal, that it is fully permitted for a couple in mourning
to touch in an intimate, supporting, and loving manner. Such touch is not in the category of sexual touch, as
discussed above. Also following Rema and Maharshal, | would advise restraint when it comes to sexual touch,
particularly touch that could be a precursor to intercourse. It seems to me that, in contrast to sharing a bed, there is
often less need for sexual touch at this time as a form of comfort and support. If the couple says that sexual touch
is a vital part of providing emotional support, then the mourner’s emotional well-being should be weighed against
Rema’s advocating a stringency that is not required as a matter of halakha. In such cases, | would advise that such
activity be done only outside of the bedroom and in general, the couple should use their best judgment not to
engage in any activity that could move them toward having sex. | would also follow Rosh and rule that while the
couple can sleep together and hold each other in bed, they should not sleep together naked during this period.™

IN CONCLUSION: When a husband or wife is in mourning, the couple is forbidden to have sex. When the
woman is not in niddah, as a matter of halakha, they may share a bed if they are clothed and they may engage in
sexual touch. As a matter of proper cautionary behavior, they should not share a bed and not engage in sexual
touch. There is no restriction on comforting, intimate touch — this is totally permissible and advisable at this
time. When the mourner is in need of emotional support, they may, and at times should, share a bed. In cases
where it is deemed necessary in order to provide that support, they may engage in sexual touch but should take
care to do so outside of the bedroom and in a way that is not likely to lead to sex. They also should not sleep
together naked at this time.

Achronim give various reasons why Rema voices more hesitation here than he does in the case of sexual touch when the woman is
expecting her period, SA YD 184:2. See Achronim cited above, note 6.

1t is interesting to note that in the most popular handbook on laws of mourning, two out of three — Gesher HaChayim and Jewish
Way in Death and Mourning — permit all forms of sexual and intimate touch outside of intercourse, without any reservations. See
above, note 4.



