
Energy and Commerce Launches Review of Federal Power 
Act, Organized Markets

On June 10, House Energy and Commerce Committee Chair Fred Upton 
(R-MI) and Energy and Power Subcommittee Chair Ed Whitfield (R-KY) 
announced the launch of a long-term review of the Federal Power Act. The 
Committee plans to hold an introductory oversight hearing in the next few 
weeks.

Committee staff previously floated the possibility of a Federal Power Act 
review during a staff panel at the APPA Rally in March. However, in later 
meetings the same staff indicated that the review would probably not occur 
if Members were busy with an energy bill conference. The fact that the 
Committee decided to take on such a wide-ranging subject at this time could 
indicate they do not expect an energy bill conference to coalesce (see related story below).

Upton and Whitfield kicked off the effort with a pointed letter to Federal Energy Regulatory Commission (FERC) Chair 
Norman Bay that echoes some of the concerns APPA and others have raised about organized markets: “As these changes 
occur, the competitive electricity markets — particularly the organized wholesale markets — continue to underachieve,” 
the two wrote. “Restructured wholesale markets have, in many ways, become mere administrative constructs that are 
continuously ‘tweaked’ through the regulatory process.”

The letter poses six questions to the Commission:

1.   Have the competitive markets fared as expected since restructuring began … particularly in terms of market efficiency, 
capital investment, reliability, electricity rates, and consumer impacts?

2.   Are the competitive markets equipped to promote, integrate, and adapt to new technologies, new products and services, 
and state and federal policy changes?

3.   What is the commission’s view as to how non-FERC jurisdictional federal and state actions, such as the federal 
production tax credit or state renewable energy mandates, impact the operation of wholesale markets generally, and, 
specifically, in terms of impacts on reliability, resource and technology neutrality, and wholesale power prices?

4.   How do new technologies, programs, incentives, and policy changes … affect the jurisdictional ‘bright line’? Is that line 
becoming increasingly blurred as a result of such changes?

5.   Does the Federal Power Act continue to be well-suited for today’s electricity sector? Is it well-suited for the electricity 
system of the future?
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While the language and tone of the letter is encouraging, particularly for municipal utilities in organized markets, opening 
up the Federal Power Act carries with it the potential for changes in law that pose great risk for consumer-owned utilities. 
However, it is not clear how much the leaders intend to accomplish with few legislative days remaining in the 114th 
Congress. Both Upton and Whitfield are relinquishing their gavels at the end of the year – Upton is term limited as Energy 
and Commerce Chair, and Whitfield is retiring. 

“Big Six” Meet Again on Energy Bill; Conference Still in Limbo  

While the Senate has yet to hold a vote on naming conferees to the energy bill, the top six negotiators – including Energy 
and Commerce Chairman Fred Upton (R-MI), Ranking Member Frank Pallone (D-NJ), Natural Resources Chairman 
Rob Bishop (R-UT) and Ranking Member Raúl Grijalva (D-AZ) and Senate Energy and Natural Resources Chair Lisa 
Murkowski (R-AK) and Ranking Member Maria Cantwell (D-WA) – have now met twice to discuss a path forward. 
Nothing concrete on process or substance has been decided. 

Controversy Continues over Hydropower Improvements

Rep. Jerry McNerney (D-CA), the lead Democrat on hydropower licensing reforms in the House-passed energy bill, 
requested the Congressional Research Service (CRS) to analyze provisions he authored in response to allegations from the 
White House and environmental groups about their impact on the Clean Water Act (CWA) and Endangered Species Act 
(ESA).  

CRS found the provisions “are unlikely to be considered a waiver” of the statutes if an agency or tribe cannot meet FERC’s 
schedule. CRS also determined that the schedules that FERC would set under the bill would adequately account for state 
environmental processes, and allow state agencies to identify – and seek federal attention to – areas of concern. However, 
CRS pointed out the House language does not clearly explain what happens if an agency is unable to satisfy those federal 
laws, even if it gets a 90-day extension in court.  

CFTC “Private Right of Action” Questioned

On June 24, Energy and Commerce Chair Fred Upton (R-MI) and Ranking Member Frank Pallone (D-NJ) sent a letter to 
the Commodity Futures Trading Commission, discouraging the Commission from finalizing an amendment that would 
allow private rights of action to enforce anti-market manipulation provisions of the Commodity Exchange Act. The Federal 
Power Act and FERC offer no such private right, and APPA and others have weighed in against the rule. The issue of how 
much jurisdiction over electricity markets each agency has is a contentious one. The CFTC’s assertion of jurisdiction stems 
from the Dodd-Frank law.   

FERC Issues Notice of Proposed Rulemaking to Implement FAST Act

On June 16, FERC issued a Notice of Proposed Rulemaking to implement provisions of the “Fixing America’s Surface 
Transportation” (FAST) Act that direct FERC to issue regulations regarding the designation, protection, and sharing of 
Critical Electric Infrastructure Information (CEII).  Comments are due on July 31, 2016.

CEII is defined as “specific engineering, vulnerability, or detailed design information about proposed or existing critical 
infrastructure” that either contains details about infrastructure that may be used to plan attacks, is exempt from disclosure 
via the Freedom of Information Act, or gives locations of critical infrastructure.



FERC’s proposal would broaden the scope of CEII to both energy and electric infrastructure. Currently, FERC’s CEII 
process limits the distribution of sensitive information to people with a “need to know” clearance, to avoid the possibility 
of its misuse. To comply with the FAST Act, FERC intends to change the scope and purpose of its regulations specifically 
referring to the “procedures for submitting, designating, handling, sharing, and disseminating CEII submitted to or 
generated by the Commission.”  

Bipartisan Senate Bill Introduced to Promote “Retro” Controls

On June 6, in response to the 2015 cyber attack on Ukraine’s power grid, Sens. Angus King (I-ME), Jim Risch (R-ID), 
Martin Heinrich (D-NM), and Susan Collins (R-ME) (all members of the Senate Intelligence Committee)  introduced the 
“The Securing Energy Infrastructure Act.” The bill would examine solutions to defend the grid by replacing key devices like 
computer-connected operating systems with analog and human-operated systems – a “retro” approach that has “shown 
promise as a safeguard against cyber attacks,” the Senators said in a joint statement accompanying the bill.

EPA Releases Clean Energy Incentive Plan

On June 16, the Environmental Protection Agency (EPA) released its final Clean Energy Incentive Plan (CEIP), a corollary 
rule to the Clean Power Plan (CPP) that guides how credit will be allocated to states and tribes who invest in zero-
emissions generation and solar and energy efficiency measures in low-income communities in the two years before CPP 
compliance kicks in. The rule will recognize hydropower as an eligible technology for incentives, where the proposal had 
not.

https://www.epa.gov/cleanpowerplan/clean-energy-incentive-program

