
Senate Passes Energy Bill

On April 20, the Senate passed S. 2012, the “Energy Policy Modernization 
Act of 2015,” by a vote of 85-12, marking the first time since 2007 the Senate 
has approved a major energy bill. 

The bill contains numerous policy modernizations organized into five 
titles. Of interest to NEPPA, the bill contains provisions reforming the 
hydropower licensing process to make the Federal Energy Regulatory 
Commission (FERC) the lead agency, capable of setting timelines for studies 
and conditions, and a section calling on RTOs to report to FERC on how 
their capacity markets encourage a diversity of supply – including how they 
provide enhanced opportunities for self-supply by public power.

On April 19, Sue Kelly, President and CEO of APPA sent a letter to Energy 
and Natural Resources Committee Chair Lisa Murkowski (R-AK) and Ranking Member Maria Cantwell (D-WA) urging 
support for the bill, saying “APPA is pleased that the Senate is considering energy legislation that addresses a variety of 
issues impacting the electric utility industry, such as reliability, hydropower licensing reform, energy efficiency, emerging 
utility workforce challenges, and expedited natural gas pipeline permitting.”  

S. 2012 must now be reconciled with the House counterpart energy bill, the “North American Energy Security and 
Infrastructure Act of 2015,” (H.R. 8) which passed the House in December of last year. The two bills conflict on several 
policy issues – of interest to NEPPA, the House bill’s capacity market report encourages support for coal and nuclear 
generation with no mention of self-supply. Further, numerous provisions in the Senate bill (many of which were included 
to secure a Senator’s vote) do not appear in the House bill at all. 

Given the limited time left in the session, the upcoming Presidential elections, and the differences in the two versions of 
the bills, it is unclear whether the chambers will be able to reach agreement and move forward on a final bill. Nevertheless, 
Murkowski said she would like to have the bill signed into law before the Senate adjourns for an extended recess on July 15, 
to avoid pushing the final product into the lame duck. 

Supreme Court Strikes Down Maryland Program on New Generation

On April 19, the Supreme Court affirmed that a Maryland program meant to encourage the building of new electric 
generating capacity in the state was preempted by federal law. In a unanimous 8-0 ruling, the high court said the program 
intruded on FERC’s jurisdiction over wholesale electricity rates. While the ruling is narrowly tailored to the “defects” in 
the Maryland program, the following week the Court passed on reviewing a lower court’s rejection of a similar program in 
New Jersey.

Both Maryland and New Jersey, frustrated with the failure of the PJM forward capacity market to incent new generation, 
developed programs to encourage new development through long-term contracts for differences. The Maryland program 
allowed developers to receive a fixed price for capacity, avoiding both the potential losses and potential profits associated 
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with the capacity market. APPA and NRECA submitted joint briefs supporting the programs.

Critics said the Maryland program interfered with the wholesale electricity markets, which fall under FERC’s exclusive 
authority, by circumventing the federal market’s exclusive role in sending market signals to build plants, and skewing its 
ability to engage in accurate price formation. 

Justice Ruth Bader Ginsburg wrote, “By adjusting an interstate wholesale rate, Maryland’s program invades FERC’s 
regulatory turf.”  However, she said, the win for FERC does not shut out states from proactive planning. “We reject 
Maryland’s program only because it disregards an interstate wholesale rate required by FERC,” she wrote, adding that the 
decision should not keep states from “encouraging production of new or clean generation” through other measures. “So 
long as a State does not condition payment of funds on capacity clearing the auction, the State’s program would not suffer 
from the fatal defect that renders Maryland’s program unacceptable,” the justice wrote.

“APPA sees the [decision] as yet another regrettable setback for restructured states in RTO regions that take seriously their 
obligations to ensure that their state’s retail customers have reliable, affordable, and environmentally responsible electric 
service,”  APPA President and CEO Sue Kelly said in a press release following the decision. “We note, however, that the 
decision is narrowly drafted, and does not impair the ability of public power utilities to serve their own retail customers 
with owned and contracted-for generation resources. For this, APPA is appreciative.”

The case, Hughes v. Talen Energy Marketing, is the third in a string of cases testing the limits of FERC jurisdiction. All 
three have been decided in FERC’s favor.

Wide Range of Supporters File Amicus Briefs in Clean Power Plan Litigation

Dozens of groups filed amicus curiae (friend of the court) briefs in support of the Environmental Protection Agency’s 
(EPA) Clean Power Plan before the April 1 deadline. Environmental groups, political figures, state and local advocacy 
groups, and major corporations filed supporting briefs.

A group of 20 climate scientists submitted a brief providing scientific context and support for the rule. A group of nearly 
200 current and former Congressional Democrats filed a brief in support of EPA’s interpretation of the Congressional 
intent of the Clean Air Act. Two former Republican EPA Administrators filed a brief together, and Former Secretary 
of State Madeline Albright was joined by former Defense Secretary Leon Panetta and former Deputy Secretary of State 
Bill Burns in pointing out that climate change poses a threat to national security. The National League of Cities; the U.S. 
Conference of Mayors along with 54 cities, counties and mayors; and a number of groups representing public health, grid 
experts, consumer groups, and faith groups all filed briefs as well.

Amazon.com Inc., Apple Inc., Google Inc. and Microsoft Corp. submitted a brief as “some of the most significant 
consumers of energy.” Other companies submitted a brief based on the rule’s sustainability benefits, including Ikea, Mars 
Inc., Adobe Systems Inc., and Blue Cross and Blue Shield of Massachusetts.

Most surprising was a brief from Dominion Resources, a Virginia-based utility with coal and natural gas assets that 
once criticized the rule. Dominion’s brief emphasizes that the Clean Power Plan’s market-based approach is preferable to 
alternative regulatory constructs that might advance if the rule is struck down.

House, Senate Members Send LIHEAP Funding Letters

On March 24, 161 House Members sent leaders of the House Appropriations Subcommittee on Labor, Health and Human 
Services, and Education a letter urging that no less than $4.7 billion be allocated to the Low Income Home Energy 
Assistance Program (LIHEAP) in the subcommittee’s FY17 appropriations bill. 

Forty-one Senators signed onto a similar letter sent on March 16 to the Senate Subcommittee. The Senate letter does not 
specify a spending level but opposes cuts in funding.

The letters come in response to the President’s FY17 budget proposal to cut LIHEAP by $390 million from FY16 levels.


