
House Volleys Senate Energy Bill, Conference Outlook Murky

On May 25, the House voted to add a large package of House-passed bills – 
many not directly related to energy – as an amendment to S. 2012, in a largely 
partisan 241-178 vote that formally begins the conference process.

The amendment, over 800 pages in length, contains the language of H.R. 8, 
the “North American Energy Security and Infrastructure Act 2015,” as well as 
the America COMPETES Act reauthorization for science R&D, and a number 
of federal land, water, wildlife, and conservation measures. It does not include 
Rep. Joe Kennedy’s (D-MA) “Fair RATES Act,” which previously passed the 
House.

Of interest to NEPPA members, the additions include several individual bills 
to extend the Federal Energy Regulatory Commission’s (FERC) deadline 
for commencement of construction of specific hydroelectric projects, a 
workforce development bill focused on training “underrepresented groups” 
for jobs in energy and manufacturing-related jobs as a national priority, and 
the “Nuclear Energy Innovation Capabilities Act,” which would improve private access to Department of Energy (DOE) 
labs for advanced nuclear R&D. 

Shortly after the vote, a motion to go to conference was approved by voice vote. From New England, Rep. Peter Welch 
(D-VT) was selected to join the conference committee. The Senate is expected to name conferees after the Memorial Day 
break. Sources in the House say the conference’s chances of success run about fifty-fifty, given the limited time remaining 
for legislative business, the number of issues in play, and the fact that the bill is not “must-pass.”  

D.C Circuit Delays Clean Power Plan Arguments until Late September

On May 16, the D.C. Circuit Court of Appeals decided to push oral arguments on the Environmental Protection Agency’s 
(EPA) Clean Power Plan from June 2 to Sept. 27 and to hold the arguments before the full bench of judges, instead of a 
three-judge panel.

The move has several political implications. On timing, the delay means that the D.C. Circuit would likely not issue its 
ruling until after the November elections. The delay also makes it more likely that a ninth Supreme Court Justice would 
have time to be nominated by the next President and confirmed by the Senate before the Supreme Court hears the appeal, 
likely avoiding what could be a four-four split on the Court.  

Meanwhile, Republicans have been pressing EPA on its post-stay activities. House Energy and Commerce Committee 
Chair Fred Upton (R-MI) and two top lieutenants sent a letter to EPA Administrator Gina McCarthy accusing the agency 
of creating, “a shadow regulatory structure to implement the Clean Power Plan.” Senate Environment and Public Works 
Committee Chair James Inhofe (R-OK), who believes that climate change is a hoax, sent a similar letter in March. Two 
Attorneys General leading the lawsuit against the rule also sent one.
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The letters note that the EPA has continued work on the Clean Energy Incentive Program (CEIP) and model trading rules, 
which were promulgated separately from, but as corollaries to, the Clean Power Plan. The GOP letter writers believe work 
on those rules, as well as EPA’s statements that it will assist states who independently decide to create emissions reduction 
plans, are in violation of the Supreme Court’s stay.

In an April 18 response to Inhofe, EPA says, “During the stay, the EPA has made clear that implementation and 
enforcement of the Clean Power Plan are on hold.” However, it goes on to argue that states may voluntarily regulate 
greenhouse gases under their own authorities, and that the Clean Air Act authorizes the agency to engage with states to 
provide technical and financial assistance on air pollution issues. The letter also asserts that action on the corollary rules is 
not precluded by the stay.  

“The EPA has in the past moved forward with preparing for potential implementation of a rule while it has been stayed,” 
the letter says, “in anticipation that the stay could be lifted.”

Energy and Water Appropriations Bill Passes Senate, House Version Fails 

On May 12, the Senate voted 90 to 8 to pass a $37.7 billion FY17 Energy and Water Appropriations bill, the first energy 
and water appropriations measure to be approved in the Senate in several years. On May 26, however, the House version 
failed by a vote of 112 – 305. The collapse of the measure is linked to a Democratic amendment banning funding for federal 
contractors who discriminate against lesbian, gay, bisexual or transgender people, which was countered with Republican 
riders on Iran and transgender bathroom use.

It is not immediately clear whether House leaders will bring up another version of the Energy and Water bill, move to other 
appropriations measures, or whether the fracas signals an intractable political impasse that will result in passage of an FY 
17 Continuing Resolution instead of individual funding bills. Issues such as Planned Parenthood funding, confederate 
flags, and other issues have halted appropriations in the past.

Dual Hearings on EMP Threats to Critical Infrastructure 

On May 18, the Senate Homeland Security and Government Affairs Committee (HSGAC) held a hearing focused primarily 
on electro-magnetic pulses (EMP) and geomagnetic disturbance threats to the electric grid, a perennial priority for Chair 
Ron Johnson (R-WI).  

Former broadcaster Ted Koppel testified on his recent book, “Lights Out: A Cyber Attack , a Nation Unprepared, Surviving 
the Aftermath.” Johnson criticized the federal government for not taking EMP/ GMD threats seriously. Electric sector 
witness, Scott Aaronson of the Edison Electric Institute (EEI), was also the target of Johnson’s ire for not doing enough to 
deal with EMP/GMD threats, but delivered an effective rebuttal based on industry efforts and processes in place. 

On May 17, the House Homeland Security Committee Subcommittee on Oversight and Management Efficiency held 
a similar hearing to examine what the federal government is doing to mitigate the threat posed by EMPs to critical 
infrastructure. The hearing followed the recent release of Government Accountability Office (GAO) report titled “Federal 
Agencies Have Taken Actions to Address Electromagnetic Risks, but Opportunities Exist to Further Assess Risks and 
Strengthen Collaboration.”

CFTC Opens Door for Private Right of Action in RTOs

On May 12, the Commodity Futures Trading Commission (CFTC) issued a proposed rule that would extend and revise 
an exemption for RTO and ISO contracts from the definition of “swap,” but leave open the possibility for the organizations 
and their participants to be held liable in citizen suits for general fraud and manipulation under the Commodity Exchange 
Act (CEA). At a February meeting of the Commission’s Energy and Environment Market Advisory Group (which includes 
Sue Kelly of APPA), participants discouraged CFTC from allowing such suits, arguing that doing so is inappropriate and 
inconsistent since FERC, the RTOs’ primary regulator, does not permit them.  


