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American Arbitration Association
New York No-Fault Arbitration Tribunal

In the Matter of the Arbitration between:
SpineCare NYC Orthopedics / Christina Felicier
(Applicant)

- and -

American Transit Insurance Company
(Respondent)

AAA Case No. 17-15-1012-6442
Applicant's File No.

Insurer's Claim File No.
NAIC No.

65734803
Self-Insured

ARBITRATION AWARD

I, Michael B. Parson, the undersigned arbitrator, designated by the American
Arbitration Association pursuant to the Rules for New York State No-Fault Arbitration,
adopted pursuant to regulations promulgated by the Superintendent of Insurance, having been
duly sworn, and having heard the proofs and allegations of the parties make the following 
AWARD:

Injured Person(s) hereinafter referred to as: CF

Hearing(s) held on 02/01/2016, 05/13/2016
Declared closed by the arbitrator on 05/21/2016

 
for the Applicant

 

The amount claimed in the Arbitration Request, , was AMENDED and$ 80,994.83
permitted by the arbitrator at the oral hearing.

The claim was amended to $48,870.54 to bring it into compliance with Applicant's view
of the New Jersey fee schedule.

Stipulations  made by the parties regarding the issues to be determined.

The parties stipulated to the timely service of the denial and that the New Jersey
Automobile Medical Fee Schedule applies to the Applicant's bill.

Summary of Issues in Dispute

Rachel Drachman, Esq. from Revaz Chachanashvili Law Group participated in person
for the Applicant

David Tetlak, Esq. from Daniel J. Tucker, PC participated in person for the Respondent

WERE
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The issues to be determined are whether Applicant has standing to bring this arbitration,
whether the bill was presented in timely fashion, the medical necessity of spinal surgery
for which reimbursement was denied following an IME and global denial, and, if the
first three issues are determined in favor of the Applicant, the appropriate amount to be
reimbursed under the New Jersey fee schedule.

Findings, Conclusions, and Basis Therefor

CF, a female who was then 26 years old, was involved in an automobile accident on
7/31/14 while a passenger in a motor vehicle. She sustained various injuries and, on
10/21/14, attended an IME conducted by physiatrist Michael L. Russ, MD. A global
denial with an effective date of 11/12/04 ensued. The bill at issue covers surgery
performed by the Applicant on 1/22/15 and was specifically denied predicated on the
IME. Dr. Russ also submitted a 5/3/16 follow up report of his review of records relative
to his IME findings. Respondent raised the issue of standing and also interposed the
defense that the Applicant's bill was not presented within forty-five days of the date its
services were rendered. The parties also dispute the proper reimbursement amount under
the New Jersey fee schedule.

Standing

Respondent raised the question of Applicant's standing to bring this arbitration due to
the fact that the assignment of benefits contained in the ECF was not signed by the
Applicant and because the bill in issue as submitted to the Respondent was in the name
of Dr. Gerling but listed New Horizon Surgical Center and the Applicant as providers.
An NF3 in just the name of Dr. Gerling as provider, for an earlier date of service, is
contained in the Applicant's ECF.

With the consent of the Respondent, I granted the Applicant one week to submit a post
hearing affidavit setting forth the relationship between Dr. Gerling and the Applicant,
together with any other proof Applicant might have. Dr. Gerling submitted a timely post
hearing affidavit to the effect that the Applicant is a d/b/a of NY Orthopedics, PC, of
which he is the sole owner. He also submitted an assignment of benefits that he signed
as well as CF, and documentation reflecting the business status stated in his affidavit.
Moreover, in his affidavit, Dr. Gerling wrote, "I have not, nor do I intend to pursue the
underlying claim under any other entity other than NY Orthopedics P.C. dba Spin Care
NYC Orthopedics, including but not limited to my personal name Dr. Michael Gerling."

I find that the documentation provided, together with the assurances of Dr. Gerling that
he will not seek redress for the bill in issue under any other name or entity, is sufficient
to establish Applicant's standing to bring the within arbitration. I also find that Applicant
has established its  entitlement to reimbursement by virtue of the aboveprima facie
documents and the denial, which indicates both presentment of a bill and its
non-payment.
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45 Day Rule

The denial in this matter reflects receipt of the bill on 4/17/15. The date of service was
1/22/15. The face of the denial indicates that the bill was received in excess of forty-five
days after the services were rendered. Respondent cited the so called 45 day rule as one
basis of its defense. The denial, dated 5/14/15 was timely on its face. The denial
contained the required provision that it would be reconsidered upon a showing of good
cause pursuant to 11 NYCRR 65-3.3(e). The denial was timely. Respondent insists that
it did not receive a bill prior to 4/17/15 and Applicant maintains that the bill was
submitted by mail on 3/2/15, within forty-five days of the date of service. It is not
disputed that the Applicant filed for arbitration without having first contacted the
Respondent with a reason for it to reconsider its denial in accordance with the 11
NYCRR 65-3.3(e) language in the denial.

The Respondent's ECF contains a bill dated 4/17/15 that contains two stamps to the
effect that the bill is "original" and "not a duplicate". There is no evidence before me to
establish who stamped the bill, , the question of whether Respondent received the billi.e.
with the stamps already there is not determinable from the record.

Respondent's claims examiner submitted an affidavit attesting to his not having received
the bill in issue prior to 4/17/15 and describing the standards and mechanisms in place to
assure that any such bill would have reached his desk.

Applicant submitted the affidavit of the billing manager for its retained billing company.
That affidavit describes proof of mailing that will be discussed in more detail below and,
I find, offers no substantive information that the deponent could attest to of his own
knowledge other than the existence of the proof of mailing and his review of the file and
his company's log book.

Applicant's AR1 indicates that the bill was mailed on 2/5/15. However, the proof of
mailing described in the billing manager's affidavit reflects mailing on 3/2/15.
Applicant's position at hearing is that the bill was mailed on 3/2/15.

Respondent's ECF also contains the affidavit of Lushana Quamina, who is the
Respondent's No-Fault customer service representative who avers that she received a
phone call on 4/17/15 from a Dana Jacoviello of Applicant's billing company, asking
whether the Respondent had received the bill that is the subject of this arbitration. Ms.
Quamina advised that no such bill had been received and further stated that later that
day, after providing an email address to Ms. Jacoviello, received an email with the
subject bill attached. Again, that bill was dated 4/17/15.

I note that the billing manager's affidavit alleges that to prevent fraud, original copies of
the bills mailed are not kept by the computer program that generates bills. There was no
discussion of whether a hard copy of the bill was produced and maintained, nor was
there an explanation of how saving an original bill in a computer file could prevent
fraudulent activity.
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The only other relevant evidence with respect to the question of the timeliness of the bill
is the "proof of mailing" referred to by the billing manager. The ECF contains a heavily
redacted log sheet that bears a US Postal Service post mark of 3/2/15. I note that the
billing manager, Mike Manzo, swore in his affidavit that he personally maintains the log
book and that all claims are mailed on the first business day of each week. 3/2/15 was in
fact a Monday. 4/17/15 was a Thursday. The post marked page of the log book that was
submitted was redacted so that only the fourth entry on the page is legible. The column
on the far left of the page is headed "article number" and the visible entry in that column
has the relevant information necessary to identify the claim that is the subject of this
arbitration. However, the second column, headed "Addressee (Name, Street, City7, State
& Zip Code)", has the Respondent's name and address in totally different handwriting
than that identifying the claim. I also note that the second column has ruled lines on
which to write the addressee's information. However, on the single section of the log
that is visible the first column, again in obviously different handwriting than the second,
is not lined, at least suggesting the possibility that the entry was whited out and
re-written.

I find that absent a direct affidavit of mailing, the discrepancy in the handwriting and the
appearance that the claim information may have been added, particularly in view of the
fact that the remainder of the log page is redacted so that no comparison to other entries
of that day could be made, the log itself lacks credibility and is insufficient to establish
timely mailing of the bill in issue. Although not required, I find the failure of the
Applicant to attempt to justify its late bill directly prior to filing for arbitration further
calls the actions of the billing company into question. I find nothing in the telephone call
of 4/17/15 to indicate that a bill was actually mailed prior to that phone call. I note that
the degree of redaction was completely unnecessary to preserve patient confidentiality
insofar as the only necessary redaction for each entry would be the patient's name and
file/claim number. There was no reason whatsoever to redact any portion of the column
listing addressees. I find that these overly extensive redactions render the log virtually
useless in establishing mailing on 3/2/15.

As such, I find that the Applicant is not entitled to any reimbursement due to having
submitted its bill in excess of forty-five days after the services reflected in the bill were
rendered and find that the remaining unaddressed issues are therefore moot.

Accordingly, the denial is sustained.

Optional imposition of administrative costs on Applicant.
Applicable for arbitration requests filed on and after March 1, 2002.

I do NOT impose the administrative costs of arbitration to the applicant, in the amount
established for the current calendar year by the Designated Organization.

I find as follows with regard to the policy issues before me:
  The policy was not in force on the date of the accident
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  The applicant was excluded under policy conditions or exclusions
  The applicant violated policy conditions, resulting in exclusion from coverage
 The applicant was not an "eligible injured person"
 The conditions for MVAIC eligibility were not met
 The injured person was not a "qualified person" (under the MVAIC)
 The applicant's injuries didn't arise out of the "use or operation" of a motor
vehicle
 The respondent is not subject to the jurisdiction of the New York No-Fault
arbitration forum

Accordingly, the 

This award is in full settlement of all no-fault benefit claims submitted to this arbitrator.

State of New York
SS :
County of Suffolk

I, Michael B. Parson, do hereby affirm upon my oath as arbitrator that I am the individual
described in and who executed this instrument, which is my award.

05/24/2016
(Dated)

Michael B. Parson

IMPORTANT NOTICE

This award is payable within 30 calendar days of the date of transmittal of award to parties.

This award is final and binding unless modified or vacated by a master arbitrator. Insurance
Department Regulation No. 68 (11 NYCRR 65-4.10) contains time limits and grounds upon
which this award may be appealed to a master arbitrator. An appeal to a master arbitrator
must be made within 21 days after the mailing of this award. All insurers have copies of the
regulation. Applicants may obtain a copy from the Insurance Department.

claim is DENIED in its entirety
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 Document Name: Final Award Form
 Unique Modria Document ID:

bc72fa92fb32f70dcb21943ccd31a5a9

Electronically Signed

Your name: Michael B. Parson
Signed on: 05/24/2016 4:48:37 PM

ELECTRONIC SIGNATURE
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