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Apart from political controversies, the introduction of the Affordable Care Act has opened up 
questions about liability. Specifically, small and medium-size employers who find it less 
expensive to use services like Professional Employer Organizations to administer their employee 
benefits may still be liable for infractions under the act. 

Although the government has made some recent provisions in terms of who can or should be 
administering the ACA’s requirements, questions about liability remain. 

Specifically, under the ACA, responsibility for compliance falls to the common law employer. 
But when contracting with a PEO, there are still questions about who the common-law employer 
is, and therefore who is responsible for providing benefits and reporting them accurately. 

“After the ACA,” notes Rita Patel, an attorney with law firm DLA Piper and an expert in 
executive compensation and employer tax issues, “employers questioned their contractual 
obligations and who is responsible for what.” 

In particular, she says, “PEOs wondered how they would provide benefits, if they weren’t the 
common-law employer.” 

She replies that, if the employer is controlling the employee, they are the common-law employer 
and, under the ACA, the IRS will go after the common-law employer for liability. “But the 
government does not want to destroy the PEO business, so what they came up with is the 
construct of the PEO as a third-party to providing benefits.” 

Per ACA reg. 4980H-4b, this means that in a contract between an employer and a PEO, the PEO 
may add a surcharge or fee, which—if the employer pays it—transfers liability from the 
employer to the PEO. 

“If the employer pays a negotiated fee on top of the wages,” Patel states, “that in fact satisfies 
what the government was trying to accomplish.”  

A different take 

Paul Foery, manager for insurance services with PEO Insperity, has a somewhat different take. 
He says smaller and mid-size business need not worry about additional ACA reporting, if they 
join an organization like his. “When it comes to ACA reporting,” Forey says, “if they are a 20-



man business, they stay a 20-man business in the eyes of the ACA. Therefore, they don’t have 
any additional ACA reporting just because they’ve joined a PEO.” 

When it comes to meeting the ACA’s reporting requirements, Foery says PEOs have the benefit 
of knowing things like employee start dates and contribution levels, and can provide that data to 
employers. 

But he acknowledges that so far, with regards to ACA reporting, PEO attractiveness to 
employers has been minimal, “because things could still change, administratively speaking.” 
Right now, he adds, “no one has seen a huge amount of growth due to the ACA.” 
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