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 2/10/2016

To: 	Flathead County Planning Board
	
Re:  FZC-15-07, Zone change from SAG-5 to B-3 on Highway 93 North

Citizens for a Better Flathead (CBF) appreciates the opportunity to comment before you on the proposed Majestic Arena-Winter Park rezone request. 

We agree with and support the comments submitted by the City of Kalispell in their letter of January 13, 2016 that recommended that the proposed zone change of B-3 be denied based on their analysis of the proposed zone change as outlined in the city’s letter.  

We would further urge you to deny the proposed zone change, as is well established by the City of Kalispell’s comments, as this proposed zone change is not compatible with the urban growth policy of the City of Kalispell as required by MCA 76-2-203.[footnoteRef:1]  Given the ongoing discussions that the applicant has entered into with the City of Kalispell (see attached DIL story of 2-10-16 on the City of Kalispell work session on this topic which we also attended), we feel it would be most appropriate for the planning board to at the very least table this decision and direct the applicant, Winter Park Ventures to complete their application/discussions for annexation with the City of Kalispell prior to final consideration of this application which is premature at this time and not compatible with MCA 76-2-2013.   [1:  Under 76-2-203 MCA, it requires that: 
“76-2-203. Criteria and guidelines for zoning regulations.     
(2) In the adoption of zoning regulations, the board of county commissioners shall consider: 
  (c) compatible urban growth in the vicinity of cities and towns that at a minimum must include the areas around municipalities;   
(3) Zoning regulations must, as nearly as possible, be made compatible with the zoning ordinances of nearby municipalities.”
] 


Also we would point out that Flathead County Sanitation regulations require that a development within 500 feet of an existing sewer line must connect to that sewer line rather than build an on site sewage treatment system; one more reason this applicant should be encouraged to work with the City of Kalispell and not be bringing this request to the county. The applicant has stated both at the Riverdale Council hearing and at the City of Kalispell work session that they want to be able to hook up to city sewer and water and again this means this application should not be coming to the county.  (Note we are checking the exact wording of this regulation, but encourage the county to do the same.)

Additionally we want to point out what we see as either errors and/or flawed conclusions and findings of fact that have been provided in the Flathead County staff report FZC-15-07 for this hearing: 
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i. The Zoning Allows A Use That Differs Significantly From The Prevailing Use In The Area.  
And 
ii. The Zoning Applies To A Small Area Or Benefits A Small Number Of Separate Landowners. 
And 
iii. The Zoning Is Designed To Benefit Only One Or A Few Landowners At The Expense Of The Surrounding Landowners Or The General Public And, Thus, Is In The Nature Of Special Legislation. 

· This section fails to correctly compare the City’s PUD B-1 zoning which has clearly defined limits to building sizes and heights to make this commercial development more compatible with the near by residential uses.
· This section fails to compare the proposed County B-3 zoning, but instead offers a comparison to County B-2 zoning.
· This section incorrectly identifies the city B-1PUD district as 30.0 acres in size when it is only 15 acres in size.
· The discussion on spot zoning fails to take into consideration the comments of the City of Kalispell in their letter of Jan, 13th that points to the unfair playing field that would be created:

	“The zone change request would take advantage of the Glacier Town Center presence and actually compete with it on an unfair playing field, as the Glacier Town Center have a host of expensive but necessary mitigating conditions, and the 37.633 acre project site have none, thus becoming cheap commercial land in comparison. ”

	“The singling out of properties for a type of zoning which is not generally shared or planned for within an existing zoning district and not supported by a growth policy is arbitrary and generally considered spot zoning.  Spot zoning is generally considered illegal and is almost always considered ill-advisable.”

· Finding #1 is thus not valid.
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Finding #2 in stating that the proposed amendment complies with FCGP map because it is “not a future land use map”  is not a valid basis for a finding of compliance and is not in accordance with the map requirements of  MCA 76-1-601. Growth policy – contents and its requirement for maps. 

Finding # 3 is not based on any factual analysis or build-out analysis as the staff report notes is needed on page 10 and thus there is no basis for concluding there is a need for additional commercial zoning in the county.  Further more the comments of the City of Kalispell provide a factual basis of why there is not need for additional commercial in this area at this time as there is more than a twenty year capacity of commercial already approved. Thus finding # 3 is with out basis or merit.
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Finding #4  correctly concludes that this proposed zone change is not in compliance with the Riverdale Plan.  Any statements of assurance by the applicant that they have only limited interests in developing this property and that they are simply trying to get the property ready to sell are with out merit as the staff report points out on page 10 that: 

“Once a zoning classification is applied in a certain area, landowners have land uses that are allowed by-right.”
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Finding # 6 is not based on any substantive analysis that would be provided by a build out analysis and thus is without merit.  As the letter from the City of Kalispell points out allowing additional commercial development does not benefit the general welfare of city and county residents as there is already adequate commercially zoned land with city services and the proposed zone without a PUD fails to mitigate traffic impacts :

1. “Preventing the continuation of one long commercial strip from Kalispell to Whitefish along Highway 93 North is a community-wide priority.  There is already ample commercial development potential currently along Highway 93 within the County. There are also hundreds of acres within the city limits zoned B-2 and B-5 for potential commercial development.
 
2. MDT has already indicated in the last several Transportation Impact Studies for users along this stretch of Highway 93 that full access approaches for commercial users are not available.  Anything less than a full access approach onto Highway 93 would hinder future business access and success (i.e. right-in  right-out only access) and if approved will hinder the free flowing capacities of Highway 93, a 4 lane road that the greater Flathead has worked hard to develop, and must work harder to maintain in a free flowing configuration.  There does not appear to be a coordinated effort to mitigate traffic impacts to the adjacent highway and there is no perceived community benefit.”
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Finding # 7 is without merit as it is not base on any meaningful analysis of transportation impacts and ignores the comments by the City of Kalispell that:

1. “MDT has already indicated in the last several Transportation Impact Studies for users along this stretch of Highway 93 that full access approaches for commercial users are not available.  Anything less than a full access approach onto Highway 93 would hinder future business access and success (i.e. right-in  right-out only access) and if approved will hinder the free flowing capacities of Highway 93, a 4 lane road that the greater Flathead has worked hard to develop, and must work harder to maintain in a free flowing configuration.  There does not appear to be a coordinated effort to mitigate traffic impacts to the adjacent highway and there is no perceived community benefit.”

[bookmark: _GoBack]Finding #8 is without merit as it ignores the comments of the City of Kalispell that concludes that this zone change should be denied and the applicant should work with the City to identify development that would be compatible with the city zoning under MCA 76-2-203 and under sanitation requirements that the property owner connect to city services when they are within 500 ft.
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Finding #10 is without merit and noted in our comments under finding #7.

Page 29

Finding #11 is without merit for the same reason stated earlier that without a PUD the proposed zone change allows for: ““Once a zoning classification is applied in a certain area, landowners have land uses that are allowed by-right.”


In conclusion, we find that the requested zone change should be denied. 

Sincerely, 

Mayre Flowers, Executive Director, Citizens for a Better Flathead
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