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On final approach to the berth – M/V ATHOS I update 
By John J. Levy 

 
Attorneys involved with the ATHOS I litigation, a case venued in federal court in Philadelphia, are anxiously 
awaiting a decision from the Court after giving closing arguments last September.  This anticipated decision is 
expected to address several topics of interest to marine terminal operators and ship owners in the U.S., one 
of which is the standard of care a terminal operator should follow to ascertain whether the berth and 
approaches are safe for the ships invited to its dock. 
 
The case arose in 2004 when the oil tanker ATHOS I struck a large abandoned anchor that was lying on the 
riverbed of the Delaware River directly in the approach to the dock a marine terminal that was operated by 
the ship’s charterer.  The anchor punctured the ship’s hull resulting in one of the worst oil spills in US history.  
Clean-up costs and other damages exceeded $200M. The case came to a head with a 41 day bench trial in 
2010, but that decision was reversed by the Court of Appeals when trial judge, who retired shortly after 
issuing his decision, was found to have made errors of law and also failed to make necessary findings of fact. 
On remand, the new judge was left with the enormous task of reviewing the entire record from the original 
trial, and then rehearing much of the evidence, which he did over six weeks last spring. 
    
Over 100 years ago, the US Supreme Court in Smith v. Burnett, 173 U.S. 430 (1899) held that marine terminal 
operators have a duty to ascertain the conditions in the berth and approaches, and to remove or warn of any 
dangers lurking there.  The rationale for the decision was that terminal operators were in the best position to 
discover and remove hazards to the ships invited to their docks.   
  
In the ATHOS I case, the terminal operator was inviting deep draft oil tankers to its berth, knew that there 
could be hazards in the approach (which was through a federal anchorage), and had worked to open the 
docking window so that ships could dock near low water.  The terminal operator did nothing check the 
riverbed conditions where the casualty occurred, apparently believing that it had no legal obligation to check 
there.  The Third Circuit Court of Appeals, following Smith v. Burnett, held that the ship was squarely in the 
approach, that simply the approach passed through a federal anchorage, which the Army Corps of Engineers 
maintains, did not lessen the terminal operator’s duty, and that the new trial judge must decide, among 
other things, just what a reasonable terminal operator should have done under these circumstances.  
 
At hearings last spring, the ship owner presented evidence that side-scan sonar technology was an effective 
and inexpensive means to look for potential hazards, and was an appropriate standard of care for the court 
to impose on the terminal operator in this case.  The terminal operator argued that using side-scan to pro-
actively search for obstructions was not the custom and practice of terminal operators on the Delaware River 
and hence no search should be required, notwithstanding the rule of Smith v. Burnett.  
 
The ATHOS I case is also noteworthy because the U.S. Government, on behalf of the National Pollution Funds 
Center which reimbursed the ship owners about $88 million for cleanup expenses, exercised its right of 
subrogation against the charterer and joined the case as a co-plaintiff.  This joinder was unprecedented in the 
annals of the Justice Department.  
  
A decision by the District Court is expected this year. 
 
The ship owner is represented by Montgomery, McCracken, Walker & Rhoads, LLP’s trial team of Alfred J. 
Kuffler, Eugene J. O’Connor, John J. Levy, Timothy J. Bergère, Tricia J. Sadd, and Melanie A. Leney. 
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The M/V MSC FLAMINIA – Explosion, Fire, General Average, Limitation, 
and nearly four years past… 
By Eugene J. O’Connor and Timothy Semenoro 
 
On July 14, 2012, the container ship MSC FLAMINIA suffered a catastrophic explosion and fire, while in the 
middle of the Atlantic, during a voyage from Charleston, S.C. to Antwerp, Belgium.  Three crew members 
were killed, the vessel suffered massive structural damage, and a substantial number of the container cargos 
on board were lost or severely damaged.   
  
Given the severity of the situation, General Average was declared and a salvor was engaged  to extinguish the 
fire and rescue the ship.  On September 10, 2012, the  vessel was towed  into Wilhelmshaven, Germany for 
redelivery to her owner.  Remaining sound cargo was discharged in Germany and the vessel was eventually 
towed to Romania for inspection by fire experts and repairs.   
 
Cargo claims were filed in the United States as early as August 20, 2012.  On December 7, 2012, the Plaintiffs 
Conti 11 Container Schiffahrts-GMBH & Co. KG MSC “FLAMINIA” (“Conti”), as owner, and NSB Niederelbe 
Schiffahrtsgesellschaft MBH & Co. KG (“NSB”), as technical manager and operator, of the MSC FLAMINIA, 
filed a Complaint for Exoneration From or Limitation of Liability pursuant to 46 U.S.C. § 183, et seq. (the U.S. 
Limitation Act).  Traditionally, the owner of a vessel is entitled to assert limitation under this Act.  Managers 
who exercise dominion over a vessel, like NSB, are also entitled to limit.  Evidence of dominion can include 
the managing and operation of the vessel, employment of the crew, maintaining the vessel, etc.  See, e.g., 
Dicks v. U.S., 671 F.2d 724 (2d Cir. 1982).  
 
The resulting limitation proceeding consolidated the existing actions filed by certain cargo interests.  
Subsequently, the various cargo claimants, NVOCCs, and the estate of the Chief Officer, who died as a result 
of injuries sustained during the explosion, filed claims in the limitation action.  In response, Plaintiffs Conti 
and NSB denied liability and invoked several defenses in addition to exoneration and/or limitation under the 
above mentioned statute, including the Fire Statute, and US Carriage of Goods by Sea Act’s (“COGSA”) fire 
defense and package limitation. Conti also asserted claims of its own, including the cost to repair the massive 
damage to its vessel, loss of profits during the two years it took to complete these repairs and General 
Average contributions from the cargo interests that were saved. In all, numerous parties are involved, 
respectively represented by 25 law firms, and the aggregate claims of these parties total over $260 million. 
 
The investigation and the US limitation action 
 
The investigation of the cause of the explosion and fire on board the MSC FLAMINIA remains on-going.  
However, an initial investigation has led Plaintiffs and MSC to believe that a particular dangerous chemical 
cargo, i.e., Divinylbenzene (“DVB”), might be responsible.  Accordingly, the vessel interests, the balance of 
the cargo interests, the balance of the NVOCCs, and the estate and survivors of the Chief Officer have alleged 
claims in tort (and, when applicable, in contract) against Deltech Corporation, Stolt Tank Containers BV, et al., 
and other parties, on the alleged basis that the manufacturer, owner, and shipper failed to properly warn 
about, and safeguard, this chemical cargo. 
 
Stolt, Deltech, and the other related parties have denied any liability with respect to these allegations.  
Deltech and Stolt have asserted cross-claims and/or counterclaims against NSB/Conti and MSC alleging inter 
alia that they failed to properly handle and stow dangerous cargo and failed to follow Deltech’s instruction to 
stow its cargo of DVB on deck, away from heat sources. They also allege that the ship was unseaworthy and 
the officers and crew incompetent to prevent the explosion and fire. The vessel interests deny these 
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allegations.  Other theories have also been advanced against other cargoes and they continue to be the 
subject of both fact and expert discovery. 
 
The US Limitation Action was bifurcated – liability and damages will be tried separately.  The parties have 
produced hundreds of thousands of documents and taken over 90 depositions in the US and abroad. Fact 
discovery on the liability phase of the case is nearly finished. Expert reports on liability are scheduled to be 
exchanged on April 29, 2016 and rebuttal expert reports on June 30.   Thereafter, liability expert depositions 
are to be completed by the end of 2016. 
 
Although it started with a single dramatic event on the high seas, discovery over the course of the past few 
years has revealed the true complexity and inter-relations between many different parties.  Yet, as pretrial 
discovery of the liability phase of the case will be completed by the end of 2016, the resulting trial should 
take place sometime in 2017. 
 
Eugene J. O’Connor, Timothy Semenoro, and Robert E. O’Connor of Montgomery, McCracken, Walker & 
Rhoads, LLP represent Conti 11 and NSB, the owners and operators of the M/V MSC FLAMINIA. 
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O.W. Bunker Litigation in the United States: maritime liens, 
interpleaders, and liquidation 
By Robert O’Connor 
 
Physical Supplier Denied Maritime Lien 
 
A federal court in the United States recently held that a physical supplier of bunkers was not entitled to a 
maritime lien against a vessel.  Valero Marketing and Supply Co. v. M/V ALMI SUN, No. 14 Civ. 2712 (NJB) 
(E.D. La. decided Dec. 28, 2015 and Feb. 8, 2016).  The Order was the first to apply United States law and 
directly address the issue in the context of O.W. Bunker’s bankruptcies.  
 
A few weeks prior to O.W. Bunker’s sudden collapse, an agent acting for the owner of the M/V ALMI SUN 
ordered 200 metric tons of bunkers from O.W. Malta.  O.W Malta, in turn, purchased the bunkers from O.W. 
USA, who purchased the bunkers from Valero.  Valero physically delivered the bunkers to the vessel – and 
then O.W. Bunker collapsed.   
 
According to Valero, O.W. USA advised that it would not make payment.  Valero arrested the vessel and filed 
a motion for summary judgment.  Valero argued that it was entitled to a maritime lien under the Commercial 
Instrument and Maritime Liens Act, 46 U.S.C. § 31342, et seq. (“CIMLA”).  Valero further argued that, despite 
the absence of any direct contract between Valero and the vessel, it was entitled to a maritime lien under 
CIMLA primarily because the order originated from the vessel’s owner or charterer (i.e. persons authorized to 
bind the vessel) and also because, among other things, the vessel’s crew ultimately confirmed Valero’s 
maritime lien by accepting the bunkers and signing Valero’s bunker delivery note.  The court denied Valero’s 
motion and in so doing, stated that “neither … the Bunkering Certificate, nor the Vessel's acceptance of 
Valero's bunkers, could create a maritime lien ….”  Valero Marketing and Supply Co. v. M/V ALMI SUN, No. 14 
Civ. 2712 (NJB) (E.D. La. decided Dec. 28, 2015).   
 
After the court denied Valero’s motion for summary judgment and identified as the key issue whether O.W. 
Malta was the vessel’s agent, Valero took the corporate deposition of the vessel’s owner and filed a motion 
for reconsideration.  Valero argued new evidence revealed that, prior to the bunker supply, the vessel knew 
O.W. Malta could not physically deliver the bunkers and agreed that Valero would be the physical supplier 
(Valero was expressly identified as “supplier” on O.W. Malta’s sales order confirmation to the vessel).  
However, the court found that, while these facts might have established that the vessel was aware that 
Valero would be the physical supplier, they did not establish the key elements that the vessel specifically 
“directed” O.W. Malta to select Valero as the physical supplier.  The court, therefore, denied Valero’s motion 
and, in contrast, granted the vessel’s cross motion for summary judgment. Valero Marketing and Supply Co. 
v. M/V ALMI SUN, No. 14 Civ. 2712 (NJB) (E.D. La. decided Feb. 8, 2016). 
 
Although the court entered judgment in favor of the vessel, the judgment did not resolve all claims relating to 
the bunker supply.  Notably, O.W. Malta, O.W. USA, and ING Bank were not parties to the litigation.  
Therefore, the court did not directly address the issue of whether contract or intermediary bunker suppliers, 
or their assignees, are entitled to maritime liens against vessels or payments pursuant to their contracts.  The 
court noted that O.W. Malta and ING Bank made claims for payment which remain the subjects of pending 
arbitration proceedings in London.   
 
Interpleader Jurisdiction Affirmed 
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The United States Court of Appeals for the Second Circuit recently affirmed interpleader jurisdiction in the 
context of O.W. Bunker’s bankruptcies.  Hapag‐Lloyd Aktiengesellschaft v. U.S. Oil Trading, No. 15-97 (2d Cir. 
decided Feb. 24, 2016).   
 
After O.W. Bunker’s sudden collapse, vessels which purchased bunkers from O.W. Bunker received 
competing claims for payment from O.W. Bunker, physical suppliers, and ING Bank.  Although vessels were 
“happy” to pay for the bunkers, they did not want to pay more than once.  Therefore, many vessels invoked 
United States federal court jurisdiction based on 28 U.S.C. § 1335 (the “Interpleader Statute”) or Federal Rule 
of Civil Procedure 22 (the “Interpleader Rule”), both of which are designed to protect stakeholders facing 
multiple claims for a single obligation.  More than thirty related interpleader cases are now pending before 
United States District Judge Valerie E. Caproni in the United States District Court for the Southern District of 
New York.   
 
Under the Interpleader Statute, generally, a plaintiff may deposit money or property to the court’s registry 
and defendants then make competing claims against that deposited money or property.  Pursuant to a 
corresponding statute, 28 U.S.C. § 2361, the court may issue an order restraining the competing claimants 
from commencing or prosecuting claims related to the subject matter of the interpleader case in other 
forums.  Yet, the underlying circumstances of the O.W. Bunker-related interpleader cases raised 
unprecedented issues concerning United States bankruptcy law, maritime law, and interpleader law.  Some 
physical suppliers questioned, under these unique circumstances, whether the courts had subject matter 
jurisdiction and whether the courts could issue restraining orders. 
 
In Hapag‐Lloyd Aktiengesellschaft v. U.S. Oil Trading, No. 14 Civ. 2712 (VEC) (S.D.N.Y. filed Dec. 17, 2014), for 
example, Hapag commenced an interpleader case and identified O.W. Germany, O.W. USA, US Oil, and ING 
Bank as competing claimants.  Upon Hapag’s deposit of a bond to the district court’s registry, Judge Caproni 
issued an order restraining the competing claimants from instituting or prosecuting any proceedings or 
actions “anywhere” against Hapag and its vessels. US Oil filed a motion to vacate the restraining order, but 
the district court denied the motion.   
 
On appeal, US Oil primarily argued that Hapag did not satisfy the Interpleader Statute’s requirements 
because US Oil’s in rem maritime lien claims were separate and distinct from other competing claimants’ in 
personam contract claims.  The court of appeals, although it acknowledged that the competing claims might 
have different legal origins, found that the difference was not material to interpleader.  The court of appeals 
further explained that in order to prove its in rem maritime lien claim under CIMLA, US Oil must show that it 
provided bunkers “on the order of the owner or a person authorized by the owner” which necessarily 
requires an analysis of the chain of contractual relationships which form the other competing claimants’ in 
personam contract claims.  The court of appeals ultimately held that all of these competing claims were so 
“inextricably intertwined” that the district court had subject matter jurisdiction pursuant to the Interpleader 
Statute. 
 
Although the court of appeals affirmed the district court’s holding that the district court had subject matter 
jurisdiction, the court of appeals remanded, in part, to the district court to reconsider the geographic scope 
of the corresponding restraining order.  The court of appeals acknowledged that United States “federal 
courts have long possessed the inherent power to restrain the parties before them from engaging in suits in 
foreign jurisdictions.”  Therefore, instead of vacating the restraining order and potentially causing races to 
judgment in multiple United States and foreign forums, the court of appeals remanded this specific issue to 
the district court for the purpose of performing the proper analysis and creating a sufficient record. 
 
O.W. North America and O.W. USA Enter Liquidation 
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On December 15, 2015, the United States Bankruptcy Court for the District of Connecticut confirmed O.W. 
North America’s and O.W. USA’s First Modified Liquidation Plans.  The Plan went effective on January 4, 
2016, forming the O.W. North America Liquidating Trust and the O.W. USA Liquidating Trust.  Pursuant to the 
Plan’s terms, O.W. North America, O.W. USA, and ING Bank each transferred all of their respective rights and 
interests to certain outstanding bunker supply receivables to the two liquidating trusts.  The liquidating trusts 
are continuing efforts to collect outstanding bunker supply receivables.  
 
A team of Montgomery McCracken Walker & Rhoads LLP bankruptcy and maritime attorneys led by Natalie 
D. Ramsey, Richard G. Placey, Davis Lee Wright, Mark A. Fink, Robert E. O'Connor, and Kaspar Kielland 
represent O.W. North America, O.W. USA, and the liquidating trusts in the bankruptcy cases and related 
maritime cases.  
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Abandonment of cargo is no defense to ocean freight owed 
By Vincent M. DeOrchis 
 
In Mediterranean Shipping Co. v. Best Tire Recycling Inc., 2015 WL 6695817 (D. P.R., 2015). the District Court 
of Puerto Rico held that the shipper was responsible for unpaid freight and demurrage charges on a “freight 
collect bill of lading even though the shipper did not have his signature on the bill of lading, nor had he 
provided express consent” for the damages.  Because the defendant was identified as the shipper on the bill 
of lading and the party who delivered the cargo to the ocean carrier, the shipper remained liable under the 
bill of lading to the ocean carrier for any unpaid charges, including freight, demurrage and storage charges 
incurred at destination.  The Court also awarded attorneys’ fees and costs.   
 
The defendant argued that they could not be held responsible for the freight charges because it was not a 
party to the bill of lading, and only parties to a bill of lading can be held liable for freight charges.  While the 
defendant conceded that it was named the “shipper” on the face of the bill of lading, the defendant argued 
that it had booked the transportation through a forwarder, and that the parties intended only that the 
consignee should pay the freight under the “freight collect” arrangement.  
 
The District Court disagreed, noting that the “Merchant” clause in the bill of lading clearly identified the 
named shipper as a party to the contract, that the defendant had been copied on emails concerning the rate 
quotes, and that the defendant did not dispute that it was the party who delivered the cargo of used tires to 
the carrier. The District Court went on to say that the defendant’s signature was not required under maritime 
law to bind the defendant to the maritime contract.  The District Court also awarded attorneys’ fees because 
the bill of lading clearly provided that the carrier was entitled to recover its legal expenses for freight due.  
The one point not reached by the Court was whether an “agent” of the shipper, who was otherwise included 
in the definition of “Merchant” in a bill of lading, would be independently liable for the same charges.  
 
In a somewhat similar case, with a different twist, the Federal Court in the Eastern District of Virginia held in 
CMA CGM S.A. v. Deckwell Sky (USA) Inc., 91 F. Supp. 3d 841 (2015) that an ocean carrier could recover its 
demurrage charges from an NVOCC whose consignee had abandoned the cargo of used tires at the discharge 
port in China.  The NVOCC was also held liable for detention and destruction damages pursuant to the service 
contract it had with the carrier.  
 
In particular, this matter was further complicated by the fact that the actual shipper of the cargo had mis-
described the cargo as “auto parts” when in fact they were used tires.  This fact was unknown to the NVOCC.  
However, the NVOCC did not challenge the additional freight cost of $8,820.   
 
With respect to the demurrage expenses, the only defense raised by the NVOCC was that the ocean carrier 
should not have allowed the 13 containers to have remained at the discharge port terminal for nearly 7 
months, and should have arranged for the destruction of the cargo so as to mitigate its damages. The District 
Court noted that mitigation of damages is an affirmative defense which the party who breached the contract 
bears the burden of proving by a preponderance of the evidence.  While the District Court conceded that the 
ocean carrier had the right to empty the containers, it found that the “defendant [NVOCC] failed to meet its 
burden to prove how or if plaintiff’s failure to act on that right unnecessarily enhanced the overall cost.”   
Significantly, the District Court adopted the ruling of the Ninth Circuit, and allowed demurrage damages to 
run only from the date of expiration of free time until the cargo was declared abandoned. The District Court 
also applied the exchange rate for the demurrage and destruction expenses based upon the court-
determined abandonment date.  
 
In the end, whether in Puerto Rico or Virginia, the ocean carrier is entitled to freight and related expenses 
when cargo is abandoned at the port of discharge. 
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Deepwater Horizon: Clean Water Act civil penalty assessment explained 
By Eugene J. O’Connor 
 
On November 30, 2015, U.S. District Judge Carl Barbier issued a comprehensive opinion assessing a civil 
penalty in the amount of $159.5 million against Anadarko Petroleum Corporation (“Anadarko”), one of the 
defendants in the lawsuit commenced by the United States arising out of the Deepwater Horizon catastrophe 
on April 20, 2010. This ruling was part of the so-called “Penalty Phase” of the case, in which the court 
determined the amount of civil penalties to be paid by various defendants under the Clean Water Act, 33 USC 
§1321(b)(7).   
 
Previously, Judge Barbier had held that, although Anadarko was a 25% owner of the Macando Well, it was a 
“non operator”and therefore not negligent as a matter of law.  Based on its prior determination that the 
incident resulted in a spill of 3.19 billion barrels and the maximum civil penalty was $1,100 per barrel, the 
judge concluded that the maximum civil penalty that could be assessed against Anadarko was approximately 
$3.5 billion. 
 
In order to determine the actual amount of the penalty as opposed to the maximum amount, the judge was 
required to consider eight factors listed under the CWA: 
 

1) Seriousness of the violation – Anadarko admitted that the spill “was extremely serious by any 
measure” which would favor the maximum penalty 

2) Economic benefit to the violator – the court found that Anadarko’s 25% share of “avoided costs” 
was about $3.375 million, which the court considered a minimal benefit to Anadarko and 
deemed this factor “neutral.” 

3) Culpability – the court  held that Anadarko’s “lack of fault weighs heavily in favor of a minimum 
penalty.” 

4) Other penalties paid in connection with this incident – although Anadarko had paid none, the 
court held this to be a neutral factor. 

5) Prior violations – Anadarko had a history of prior, minor violations, and the court concluded that 
this factor had “reduced importance.” 

6) Mitigation efforts – Anadarko was given only a limited role in the government led response, and 
the court was not inclined to increase or decrease the civil penalty based on this factor. 

7) Economic impact of the penalty on the violator – the court found that a penalty of $159.5 million 
“will not be ruinous to Anadarko’s business.” In fact, Anadarko had conceded that it could even 
pay the maximum civil penalty if required. 

8) Any other matters as justice may require – “this factor should be applied sparingly” and was not 
applicable in this instance. 

 
In determining the amount of the civil penalty, Judger Barbier focused on how the “two most significant 
factors” – the seriousness of the incident and Anadarko’s lack of culpability – weighed against one another.  
First, he noted that the primary goal of the civil penalty provisions in the CWA is punishment and deterrence.  
Here, Anadarko was not at fault, and the Judge observed that assessing a high penalty against a non- 
culpable, non- operating co-owner of an offshore oil well might deter investment in such ventures, which was 
not necessarily the intention of Congress.  However, a high penalty might induce investors to be more 
selective about whom they select as an operator, which might serve to reduce the number of such incidents.  
 
Ultimately, the judge concluded that Anadarko’s lack of culpability largely, although not entirely, negated the 
punishment and deterrence functions of the civil penalty. On the other hand the judge also noted that civil 

http://www.mmwr.com/Maritime
http://www.mmwr.com/home/attorneys/default.aspx?d=7361


Maritime and Transportation Alert 
Spring 2016 

Page | 10 

 

mmwr.com/Maritime         

penalties shifted the financial burden of maintaining clean water to the “polluting enterprise” instead of the 
public and the seriousness factor was relevant for this purpose. 
 
Weighing all of the above, Judge Barbier decided that Anadarko’s lack of culpability weighed more heavily in 
favor of a low penalty that the seriousness of the incident weighed in favor of a high penalty. Therefore, the 
judge assessed a penalty of $50 per barrel, resulting in a civil penalty of $159.5 million, which he noted was 
only 4.5% of the maximum civil penalty and “therefore at the low end of the spectrum.” In the judge’s 
opinion, this struck an “appropriate balance between Anadarko’s lack of culpability and the extreme 
seriousness of the spill, considering the purposes of the CWA and §1321(b)(7)’s civil penalty. 
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When the Rivers and Harbors Act and the Limitation Act Collide 
By Tricia J. Sadd 
 
Government claims under Section 408 of Rivers and Harbors Act of 1899 are subject to the Limitation Act of 
1851.  In re American River Transportation Co., 800 F.3d 428 (8th Cir. 2015).  Consequently, vessel owners 
who have violated Section 408 by damaging public piers, locks, or other harbor facilities of the United States 
still have the ability to reduce potential damage claims to the value of the vessel and its freight, provided the 
damage occurred without the vessel owner’s privity or knowledge of the causative agent.   

The question of whether Section 408 allows the Government to recover more than the value of the vessel 
and its freight came before the Eight Circuit in In re American River Transportation Co., 800 F.3d 428 (8th Cir. 
2015), after four barges being pushed by the M/V Julie White broke loose and damaged a dam and lock on 
the Mississippi River.   Section 408 makes it illegal to damage works built by the U.S. for the preservation and 
improvement of navigable waters and gives the Government a right to recover its damages from the violator.  
The vessel owner filed an action under the Limitation Act, seeking to cap its liability for damage to the lock 
and dam at the value of the vessel and its freight, a question that was not squarely addressed in the Rivers & 
Harbors Act itself.   

In the absence of statutory directive, the Court had to determine whether Congress implicitly repealed the 
Limitation Act when it enacted Section 408.  As Supreme Court precedent directs, for one statute to implicitly 
repeal another, there must be an irreconcilable difference between the two statutes.  The Government 
marshaled three arguments aimed at establishing irreconcilable conflicts between the Limitation Act and the 
Rivers & Harbors Act.   

First, the Government maintained there is an irreconcilable conflict between the two statutes based on their 
different scopes of recovery.  According to the Government, Section 408 provides an in personam cause of 
action while the Limitation Act does not.  To get to this conclusion, the Government had to first argue that 
Section 408 provides an in personam cause of action—an issue that is the subject of a Circuit split.  The 
Government wanted the Eighth Circuit to join the Sixth Circuit in recognizing an in personam cause of action.  
Instead, the Eighth Circuit took the vessel owner’s view and joined the Fifth and Tenth Circuits, holding that 
Section 408 does not provide an in personam cause of action.   

The grist of the Circuit split boils down the applicability of the Supreme Court’s decision in Wyandotte Trans. 
Co. v. U.S., 389 U.S. 191 (1967), where the Supreme Court held that another section of the Rivers & Harbors 
Act—§ 409—provided an implicit in personam cause of action.  Section 409 places an affirmative duty on 
vessel owners to remove sunken vessels.  The Supreme Court reasoned that when a vessel owner fails to 
fulfill this duty and the Government steps in to remove a sunken vessel, the Government is entitled to 
recover all of its costs.  Thus, it can bring an in personam cause of action.  A decade later, the Sixth Circuit 
applied Wyandotte and recognized an in personam cause of action under Section 408.   

Since then, the Supreme Court has adopted a stricter standard for implying private causes of actions—one 
that looks more closely at Congressional intent.  Thus, in 2000 when the Fifth Circuit took up this issue, and in 
2015 when the Tenth Circuit did the same, these Courts chose not to find an in personam cause of action 
under Section 408.  Both courts reasoned that the logic of Wyandotte did not apply to Section 408 because 
that section of the statute does not place an affirmative duty on the vessel owner; rather it simply declares 
certain conduct to be unlawful.  Without the hook of a duty, and without any clear indication of contrary 
Congressional intent, both courts chose not to find an in personam remedy under Section 408.  The Eighth 
Circuit agreed.   
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The Government’s second argument to establish an irreconcilable difference between the Limitation Acts and 
the Rivers & Harbors Act focused on contrasts between the “privity and knowledge” element of the 
Limitation Act and the River & Harbors Act’s strict liability scheme.  The Eighth Circuit found this argument 
unpersuasive because these two standards address different issues.  The River & Harbors Act’s strict liability 
is exactly that—it is a liability standard.  In contrast, the “privity and knowledge” element of the Limitation 
Act serves to exclude vessel owners from its protective cloak only where they have privity or knowledge of 
the causative agent.   

Third, the Government argued that the Limitation Act’s six-month timeframe for filing an action and the River 
& Harbors Act’s three-year statute of limitations created an irreconcilable difference between the two 
statutes.  The Eighth Circuit was not convinced because these timeframes have different triggering events.  
The Limitation Act’s six-month timeframe begins to run after receipt of the written claim.  In contrast, the 
statute of limitations for a Rivers & Harbors Act claim begins to run at the time of the incident.  Thus, it is 
possible that a Limitation Act claim could be filed more than three-years after the occurrence.  The Court also 
pointed out that Jones Act claims, which have the three-year statute of limitations, are subject to the 
Limitation Act as well.   

Since the Eighth Circuit found no irreconcilable differences between the Limitation Act and Section 408 of the 
River & Harbors Act, the Government’s damage claim under Section 408 was subject to the Limitation Act.  
Put simply, even though US Government property protected by Section 408 was damaged, the vessel owner 
was still entitled to invoke the protection of the Limitation Act.  Accordingly, the matter was remanded to the 
District Court for further proceedings.  
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Rule B maelstrom – High Court Judgment, alter egos, collateral estoppel, 
and res judicata 
By Ethan Hougah 
 
Nearly every commercial transaction entails a certain degree of risk, and maritime business can present 
unique challenges for creditors.  Contracts are entered into with foreign entities that have no permanent 
presence within an accessible jurisdiction.  Assets may be shielded by a seemingly impenetrable thicket of 
corporate structures, making any attempt to ensure security precarious.  Debts can go unpaid, and a 
maritime creditor’s ability to address financial losses can appear extremely limited.  
 
Maritime creditors often look to “Rule B” of the Supplemental Rules for Certain Admiralty and Maritime 
Claims for recourse.  Rule B was designed to address the transient nature of assets in the maritime industry, 
and permits creditors to seek pre-trial, ex parte attachment of assets belonging to a debtor that cannot be 
found within the jurisdiction.  Rule B actions are quasi in rem, meaning that the creditor-plaintiff essentially 
files a lawsuit seeking to seize property belonging to the debtor-defendant in order to provide security for 
the plaintiff’s underlying claim, which is often being arbitrated in a foreign proceeding.  If the assets are 
hidden through some other entity related to the debtor – the “impenetrable thicket of corporate structures” 
noted above – the plaintiff can still obtain Rule B attachment by showing that the other entity is the “alter 
ego” of the defendant.  Accordingly, it’s no surprise that alter ego issues have become increasingly common 
in U.S. maritime actions. 
 
While proving alter ego is notoriously difficult, maritime creditors arguably have an edge in light of the ex 
parte nature of Rule B actions.  Simply put, there is often very little for the court to consider outside the alter 
ego allegations of the Rule B complaint, and the seizure of assets might be the first time a defendant learns of 
a Rule B action.  While these realities have generated some commentary about possible prejudice to 
defendants in Rule B actions, there hasn’t been as much attention paid to the potential legal repercussions 
that may result from unsuccessful attempts to attach assets allegedly controlled by a debtor’s alter ego.  For 
example, if a plaintiff tries and fails to get a Rule B attachment against an alleged alter ego, is he or she 
precluded from trying again? 
 
A recent decision from the United States District Court for the Southern District of New York addressed this 
issue.  In D’Amico Dry Ltd. v. Primera Maritime (Hellas) Ltd., 116 F.Supp.3d 349 (S.D.N.Y. 2015), the District 
Court considered a Rule 12(c) motion to dismiss a plaintiff’s action to enforce a foreign judgment against 
Primera.  The plaintiff, D’Amico, amended its complaint to add a number of individuals and entities that it 
alleged were the alter egos of the Primera.  Sixteen of the alter ego defendants moved to dismiss the claims 
against them, arguing that D’Amico’s action against them was claim (res judicata) and issue (collateral 
estoppel) precluded by decisions from the United States District Courts for the Eastern and Southern Districts 
of Texas. 
 
The defendant’s arguments were rooted in an in rem complaint and writ of arrest against a vessel from May 
of 2010 in the Eastern District of Texas.  Flame SA – a non-party to the d’Amico action – sought to enforce an 
English judgment against Primera by arresting the M/V Lynx.  The M/V Lynx was owned by Camela 
Navigation, Inc., another non-party to the d’Amico action that was allegedly an alter ego of Primera.  Flame 
SA successfully opposed Camela’s motion to vacate the attachment, and in June of 2010 d’Amico filed an 
intervening complaint seeking to enforce its own English judgment against Primera, naming only Camela and 
Primera as defendants.  Neither Camela nor Primera ever responded to d’Amico’s complaint.   
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In July of 2010 a trial was held on the alter ego issue.  Shortly thereafter, Camela and Flame entered in a 
stipulation of dismissal agreeing to dismiss Flame’s claims and vacate its arrest of the Lynx.  The district court 
then issued an opinion discussing the relationship between Camela and Primera, but ultimately found that 
there was insufficient evidence to establish that Camela is the alter ego of Primera.  The district court noted 
that Flame had already vacated its arrest of the vessel, and ordered that d’Amico’s writ of attachment be 
vacated as well.  D’Amico eventually filed a notice of voluntary dismissal of its complaint pursuant to Rule 
41(a)(1) of the Federal Rules of Civil Procedure, and the district court accordingly ordered the dismissal of 
D’Amico’s claims without prejudice. 
 
D’Amico tried to enforce its English judgment against Primera again in January 2015, this time filing a 
complaint in the Southern District of Texas against Pasha Finance, Inc., another alleged alter ego of Primera.  
D’Amico attached a vessel owned by Pasha, the M/T Cape Talara, pursuant to Rule B.  Pasha was the only 
defendant named in d’Amico’s complaint. Shortly after D’Amico filed its complaint, the district court held a 
hearing to determine if the Rule B attachment should be vacated.  Only D’Amico and Pasha appeared at the 
hearing, and the district court expressed concern that Pasha would not have any redress if the seizure turned 
out to be improper unless D’Amico provided some sort of counter-security while the alter ego issue was 
resolved.  At the end of the hearing the district court vacated the seizure without making any determination 
regarding the alter ego issue.  Thereafter, D’Amico again voluntarily dismissed its claims without prejudice 
pursuant to Rule 41. 
 
Turning back to the D’Amico action in the Southern District of New York, the alleged alter ego defendants in 
that case moved to dismiss d’Amico’s claims on the basis that they were precluded by the Texas actions 
noted above.  The District Court denied the defendants’ motion, noting that both of the Texas judgments 
were preliminary, fact-intensive, and collectively pertained to only one of the sixteen moving defendants, 
Pasha.  Because D’Amico voluntarily dismissed its claims without prejudice (meaning there was no 
adjudication on the merits), and the prior courts made no determination regarding the alleged alter ego 
status of the defendants involved in the Southern District of New York action, there was no preclusive effect.  
Additionally, the District Court observed that the vacatur of a Rule B attachment is not a final judgment for 
the purposes of claim preclusion, and that “the plaintiff should not be barred from filing additional Rule B 
attachment motions to enforce the English Judgment simply because it filed one previously.”  Moreover, the 
burden of proof associated with the prior actions was more stringent than the notice pleading standard 
associated with a 12(c) motion for judgment on the pleadings. 
 
The District Court in D’Amico also rejected the moving defendants argument that they should be treated as in 
privity with Camela and Pasha because the plaintiff alleged that they too were alter egos of Primera.  The 
principle of privity bars re-litigating the same cause of action against a new defendant known by a plaintiff at 
the time of the first suit where the new defendant has a sufficiently close relationship to the original 
defendant.  The District Court found that it could not conclude that all sixteen defendants are in privity with 
Camela and/or Pasha based solely on the plaintiff’s allegations that the defendants are in privity with 
Primera; allegations which the defendants denied.   
 
In other words, the D’Amico action was fundamentally different from the Eastern and Southern District of 
Texas actions because it involved different defendants.  While the Texas actions involved questions regarding 
Primera’s relationship with Camela and Pasha, the New York action involved the relationship between 
Primera and the alter ego defendants in that action.    
 
Rule B is a powerful tool for creditors seeking to satisfy debts owed by foreign entities, but the devil is in the 
details.  Defendants must be prepared to challenge the sufficiency of alter ego allegations on a case-by-case 
basis, and plaintiffs may need to file multiple complaints seeking an attachment.   
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Shippers and Buyers Beware – American Courts Continue to Enforce 
Tokyo Forum Selection Clauses! 
By Melanie A. Leney 
 
In Two United States District Courts, one in Florida and another in Pennsylvania, recently ordered parties 
seeking to recover damages from NYK Line and its related entities to take their claims to Japan based on the 
forum selection clauses in the corresponding bills of lading. 
 
In N. Am. Auto Sales, LLC v. Nippon Yusen Kaisha, 2015 WL 5521919 (M.D. Fla. Sept. 16, 2015), plaintiff North 
America Auto Sales, LLC (“North America”) filed a complaint against defendants Nippon Yusen Kaisha and 
NYK Line (N.A.), Inc. (“NYK Line”) for conversion and breach of contract under the Carriage of Goods by Sea 
Act (“COGSA”), 46 U.S.C. § 30701.  The bills of lading (“BOL”) between the parties contained a Tokyo forum 
selection clause and provided that Japanese law governed.   
 
NYK Line moved to enforce the forum selection clause in the BOLs and dismiss the action for forum non 
conveniens.  The District Court found for NYK Line.  In reaching its decision, the District Court recognized that 
forum selection clauses are presumptively valid and enforceable unless the plaintiff makes a strong showing 
that enforcement would be unfair or unreasonable.  More specifically, a forum-selection clause is invalidated 
only when: “(1) its formation was induced by fraud or overreaching; (2) the plaintiff would be deprived of its 
day in court because of inconvenience or unfairness; (3) the chosen law would deprive the plaintiff of a 
remedy; or (4) enforcement of the clause would contravene public policy.”  
 
While North America acknowledged that the forum selection clause was mandatory and presumptively valid, 
it made a vague argument that the clause might lessen the carrier’s liability below what COGSA guarantees 
and was therefore void under COGSA.  The District Court rejected this argument.  First, it noted that the test 
for whether a foreign forum selection clause is valid under Section 3(8) of COGSA is whether “the substantive 
law to be applied [by the chosen forum] will reduce the carrier’s obligations to the cargo owner below what 
COGSA guarantees.”  Vimar Seguros y Reaseguros, S.A. v. M/V Sky Reefer, 515 U.S. 528, 537-39, 1995 AMC 
1817, 1824-25 (1995).  Second, the Supreme Court and other courts in the US have enforced Tokyo forum 
selection clauses since Sky Reefer.  Third, North America failed to present any evidence that the law of Japan, 
if applied to this case, would lessen the carrier’s responsibility.  The Court therefore concluded that North 
America did not show that the forum selection clause violated COGSA, and it was enforceable. 
 
It is important to note that this dismissal was conditional.  In particular, the Court granted NYK Line’s motion 
to dismiss subject to NYK: (1) agreeing to accept service of process in Japan and submit to the jurisdiction of 
the courts of Japan, (2) agreeing to treat North America’s re-filing of the action in Japan as though the action 
had been filed on December 29, 2014, the day North America filed in the United States, and (3) agreeing to 
be bound by any final judgment, after appeal, entered by the Tokyo District Court. 
 
In Amazon Produce Network, LLC v. NYK Line, 2015 WL 5568386 (E.D. Pa. Sept. 21, 2015), which consolidated 
three actions, plaintiff Amazon Produce Network, LLC (“Amazon”), a fruit importer, sought to recover losses 
for damaged mango shipments from defendant-charterer NYK Line a/k/a Nippon Yusen Kaisha a/k/a NYK Line 
(North America) (“NYK Line”) in federal court in Pennsylvania.   
 
NYK Line again moved to dismiss all three actions based on Tokyo forum selection clauses contained in the 
parties’ BOLs.  The District Court analyzed the motions under the doctrine of forum non conveniens.  It noted 
that under this doctrine, the court could only consider public interest factors when determining whether to 
enforce the forum selection clauses at issue.   
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In opposition to NYK’s motions, Amazon argued that the forum selection clauses should not be honored 
because, under Japanese law, NYK Line would owe less than the $500 per package maximum limitation under 
COGSA. 
 
Like the Florida court, the Pennsylvania District Court recognized that the relevant question under COGSA 
was whether the substantive law to be applied will reduce the carrier’s obligations to the cargo owner below 
what COGSA guarantees.  Here, the Court found that NYK Line’s expert correctly calculated that under 
Japanese law a successful cargo owner or consignee would be awarded more than COGSA’s $500 per package 
limitation.  Japanese law was more favorable to plaintiff than COGSA, and Amazon failed to present any 
public interest factors that would override the parties’ forum selection clauses.  Therefore, the Court granted 
NYK Line’s motion to dismiss.  Unlike the Florida matter, there were no terms or conditions imposed upon 
NYK for dismissal. 
 
District Courts in the US have consistently enforced foreign forum selection and law clauses as long as the 
laws of the selected forum offer the same or better protection to cargo interests as COGSA.  NYK bill of lading 
clauses requiring Tokyo forum and Japanese law meet this criteria. 
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Vacating an Arbitration Award: An Uphill Battle 
By Kaspar Kielland 
 
In Zurich Am. Ins. Co. v. Team Tankers A.S., No. 14-4036-CV, 2016 WL 336078 (2d Cir. Jan. 28, 2016), the 
Second Circuit Court of Appeal recently upheld a decision by the United States District Court Southern District 
of New York denying the petition of a shipper of a chemical cargo to vacate an arbitration award under the 
provisions of the U.S. Federal Arbitration Act (“FAA”). 
 
The underling arbitration proceeding was conducted according to the Society of Maritime Arbitrators Rule of 
Arbitration (“SMA Rules”) and involved a claim by a shipper/charterer against the owner of the vessel for 
alleged breach of a charter party contract for contamination of a chemical cargo.  
 
The panel, composed of three arbitrators, issued an award in favor of the owner of the vessel and held that: 
(1) the shipper/charterer failed to establish its prima facie case that the chemicals were damaged while on 
board of the owner’s vessel, (2) that even if the shipper had established a prima facie case, the owner had 
shown due diligence in transporting the cargo, and (3) that the shipper failed to prove its damages.  The 
shipper moved to vacate the arbitration award before the Southern District of New York.  The shipper argued 
that the panel: (1) manifestly disregarded the provisions of the Carriage of Goods by Sea Act (“COGSA”); and 
(2) that the panel chairman was guilty of corruption or misbehavior for failure to disclose to the parties that 
he was diagnosed with brain cancer during the course of the proceeding and contrary to his duty under the 
SMA Rules.  The District Court not only disagreed with both of the shipper’s arguments but also awarded to 
the owner the fees and costs they incurred in defending the district court proceeding.   The shipper appealed 
to the Second Circuit.   
 
On appeal, the Second Circuit revisited the high bar to vacate an arbitration award.      
 
Manifest disregard of the law 
 
A court has the power to vacate an arbitration award on the ground of manifest disregard of the law by the 
arbitration panel.  However, the party seeking the remedy bears the heavy burden of showing that: (1) the 
panel knew of a governing legal principle yet refused to  apply it and ignored it all together, and (2) the law 
that the panel ignored was well defined, explicit and clearly applicable to the case. 
 
The shipper argued that the panel manifestly disregarded the U.S. Carriage of Goods Act (“COGSA”) by failing 
to apply COGSA’ burden-shifting scheme and instead required the shipper to prove the cause of the damage 
to the chemicals.   The Second Circuit (and the District Court before it) disagreed.  The majority of the 
arbitration panel determined that the shipper did not provide sufficient evidence that the contamination of 
the chemicals took place while the cargo was in the owner’s custody and therefore failed to satisfy its initial 
burden under COGSA.  Basically, the panel found that the shipper did not establish its prima facie case – i.e., 
provided cargo in good order and received the cargo back damaged.  The Second Circuit further reasoned 
that, while it could be argued that the same evidence could have supported the opposite conclusion, this 
alone does not constitute a manifest disregard of the provisions of COGSA.  
 
The allegations of corruption or misbehavior against the Chairman of the panel 
 
The shipper also argued an award can be vacated when (1) there is evidence of partiality or corruption on the 
part of the arbitrators, or (2) the arbitrators are guilty of any misbehavior by which the rights of any party 
have been prejudiced.  Specifically, the shipper argued that the panel chairman’s failure to disclose his 
condition constituted corruption or misconduct under the FAA and in violation of the SMA Rules requiring 
arbitrators to disclose any circumstance which could impair their ability to render an unbiased award based 
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solely upon an objective and impartial consideration of the evidence presented to the panel, prior to the first 
hearing or initial submissions. Moreover, the shipper contends that brain cancer causes profound changes in 
cognitive function such that it could impair the ability of the chairman to do his job.  Failing to disclose the 
condition deprived the parties of their right to make a determination on whether or not to continue with him 
on the Panel.  
 
As there is no case law establishing a standard to determine the corruption of an arbitrator, the shipper 
contended that the “evident partiality” standard should be adapted to the circumstances -  “If “evident 
partiality”…will be found where a reasonable person would have to concluded that an arbitrator was partial 
to one party to the arbitration  corruption will be found where a reasonable person could conclude that an 
arbitrator was corrupt.”  Under this logic, a reasonable, prudent person would conclude that an arbitration 
panel chairman acted corruptly, for his personal benefit, and to the detriment of the shipper, if (a) the 
arbitrator had the obligation to make certain disclosure to the parties according to the SMA Rules, (b) the 
arbitrator learned of his  mentally debilitating condition during the course of the arbitration, (c) the arbitrator 
did not disclose his condition, and (4) despite these facts, the arbitrator signed the arbitration award so that 
he could collect his fees.  
 
The Second Circuit agreed with the District Court and rejected the shipper’s argument.   In doing so, the 
Second Circuit pointed out that a violation of a private arbitral rule - such as the SMA Rules – is akin to a 
breach of a contractual provision and would improperly expand the scope of vacatur warranted under the 
FAA.  Failing to recognize this principle would impermissibly allow the parties to expand by contract the FAA 
grounds for vacating an arbitration award.  
 
Legal fees  
 
The Second Circuit did disagree with the District Court’s decision to award the owner the legal fees and costs 
incurred in opposing the shipper and ultimately confirming the award.  The Second Circuit found that the 
charter party terms provided that fees could be recovered against the party that breaches the contract.  In 
this case however, there was no showing that the shipper breached the charter party.  Owner argued that 
that while the shipper might have not breached the contract as far as transportation of the cargo is 
concerned they nonetheless breached the understanding between the parties to be bound by the panel’s 
decision by seeking to vacate the award.  The Second Circuit disagreed and, instead, held that the parties 
agreement to arbitrate also includes the agreement to having a court of competent jurisdiction review the 
resulting award and confirm that the award meets the FAA standards.     
 
The Second Circuit also dismissed owner’s alternative argument that, under 28 USC Section 1927, fees can be 
awarded against any attorney who in bad faith take actions so meritless as to require a finding that such 
action have been taken for the sole purpose to delay the proceeding.  The Second Circuit found that the 
shipper’s arguments did not rise to that level.   
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Currents and Tides 
By Vincent M. DeOrchis 
 
In Sailing in rough weather: The recent catastrophes involving the M/V EL FARO and the M/V ANTHEM OF 
THE SEAS, ships which were put to sea in the face of incredible storms, may result in a shift by the courts in 
giving significant deference to Masters making the determination as to when it is safe to go to sea.  We 
suspect that the courts will be looking more and more to the head office and Operations Department to 
intervene in these decisions when there are serious weather conditions to which the vessel could be 
exposed….  
 
Emphasis on the shipper to declare cargo weight: A regulation known as the “Verified Gross Mass” 
Amendment to the Solace Convention is due to come into effect July 1.  It requires all container weights to be 
verified prior to arrival at the container terminal.  Its primary purpose is to cull out overweight containers 
which can be dangerous.  The burden will be on the shipper to verify the weights.  This may raise an 
interesting question as to whether carriers who have been held liable in the past for the weights declared by 
shippers on their bills of lading should continue to be responsible for those weights once shippers have an 
international duty to verify the accurate weights.  It may also raise issues as to whether an NVO has an 
obligation to independently verify the weight of containers, as a shipper cannot rely upon weights provided 
to it by third parties.  The NVOs are shippers vis-à-vis the ocean carriers….  
 
Proportional discovery requirement added:  The federal courts in the United States have adopted a revised 
Rule 26 to the Federal Rules of Civil Procedure which require that “the court and the parties secure the just, 
speedy, and inexpensive determination of every action.”  As of December 1, 2015, parties can only seek 
discovery that is relevant to the claim or defense, and “proportional to the needs of the case.”  Proportional 
means that the importance of the discovery has to be measured in comparison to the burden or expense of 
that discovery, and whether it outweighs its likely benefit.  At a conference in Houston in January, several 
federal court judges noted that the Rule would most likely have significant impact upon production of 
documents and emails, and perhaps depositions….  
 
Security for bunker claims: The O.W. Bunker bankruptcy case in New York has still not fully confronted the 
issue of whether a singular transaction, like the supply of bunkers, can result in multiple liens in favor of the 
contractual supplier, physical supplier, and any intermediaries, and if so, whether those multiple liens can 
justify multiple arrests and multiple security to be posted by the shipowner.  Rumor has it that multiple 
securities have been required in other bunker supply cases in the Middle East and Far East.  Perhaps this is a 
topic which needs to be the subject of a convention….  
 
Voluntary disclosure of bunker samples: The U.S. Coast Guard will begin this month a program of allowing 
shipowners to voluntarily provide samples of their bunkers to port state control officers who request testing 
for determining sulfur content.  The vessel would not be sanctioned if the fuel is non-compliant.  This may 
help narrow the gap with first class operators who feel they are the only ones going to the expense of low 
sulfur fuel…. 
 
MLA meets CMI: The Maritime Law Association and the Comite Maritime International will be holding a joint 
meeting in New York from May 4 – 7, 2016.  On the agenda will be new proposed rules in respect to general 
average.  It should also provide an interesting forum to measure the pace of maritime legal work around the 
world.   
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Firm News and Events 

 
Montgomery McCracken Adds Two Maritime Attorneys in New York 
 
NEW YORK -- Montgomery McCracken is pleased to announce the addition of two attorneys to the Maritime 
and Transportation practice group in the firm's New York office. Stephen H. Vengrow joins the firm as a 
partner and Eric Chang joins as an associate. Both were previously at the maritime law firm of Cichanowicz 
Callan Keane Vengrow & Textor, LLP. 
 
"We are delighted that Steve and Eric will be joining us," said Vincent M. DeOrchis and John J. Levy, co-chairs 
of the firm's Maritime and Transportation Group. "We are continuing to expand the capabilities of 
Montgomery McCracken's Maritime and Transportation Practice Group, having grown significantly over the 
past ten years, with prospects for additional growth in the next few months. Steve's and Eric's combined 
depth and experience add to the great talent we have." 
 
Vengrow has more than 40 years of experience in maritime law. He focuses his practice on cargo claims, 
personal injuries, collisions, ship fires, land transportation, insurance, corporate litigation, and bankruptcy 
matters. Vengrow previously served in the General Counsel's office of the Federal Maritime Commission 
(FMC) and as in-house counsel of SeaLand. He has developed a well-regarded reputation in matters involving 
the illegal carriage of drugs on vessels and stowaways. 
 
Chang focuses his practice on complex commercial litigation and maritime matters. He has represented 
clients in the defense of claims for damage/lost cargo carried on container ships and cargo ships on ocean 
and intermodal rail/track carriage. Chang has also drafted memorandums of law and briefs and has argued 
motions in State and Federal courts. 

 
Montgomery McCracken Adds Two Maritime Attorneys in New York 

 
Montgomery McCracken is pleased to introduce our current student trainee, Natalia 
Marquet Alonso. Natalia is from San Sebastian (Donostia in Basque), Spain. She studied 
law at the University of Navarra, and focused her education on American and 
International Business Law. Natalia also holds a Master’s degree in International Relations 
and International Law from the Public University of the Basque Country. Natalia will be 
with the firm as a trainee in its maritime and transportation practice for six months. 

 
 

 
Connecticut Maritime Association Shipping 2016 
 

Montgomery McCracken partner Alfred J. Kuffler will be speaking at the Connecticut 
Maritime Association Shipping 2016 on March 22, 2016 at the Stamford Hilton, Stamford, 
CT. Kuffler will be addressing salvage issues and the challenges of finding a port of refuge. 
To view more information on the event, please click here.  
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Montgomery McCracken’s Maritime and Transportation Practice Group 
The Maritime and Transportation practice group at Montgomery McCracken represents marine, 
intermodal, trucking, rail and energy interests, as well as their respective insurers. The group serves all 
sectors of the maritime industry including ship owners, charterers, pilots, cargo owners, shipyards, port 
authorities, terminals, commodities traders, non-vessel operators and non-vessel operating common 
carriers. We handle claims involving pollution incidents, collisions, tug and tow issues, salvage, cargo loss 
and damage, personal injury, maritime products liability, regulatory issues, limitations on liabilities, 
insurance and reinsurance issues, subrogation and coverage disputes.  
 
Recognizing the substantial threat posed by pollution incidents, Montgomery McCracken is well-
equipped to defend all civil and criminal aspects of these incidents, including natural resource damage 
claims. The firm has assembled a response team of lawyers with extensive experience in maritime, 
criminal and environmental law. With lawyers in Philadelphia, New Jersey and New York, as well as close 
correspondents worldwide, we can quickly marshal resources to assist clients in response to an incident. 
We have also developed proactive crisis management programs to help clients prepare for unforeseen 
events. 
 
In addition to handling claims involving cargo and products, our integrated team assists clients in 
bankruptcy and restructuring, corporate and finance matters, and defense of criminal investigations, 
including compliance matters such as the Foreign Corrupt Practices Act and sanctions administered by 
the U. S. Treasury Department's Office of Foreign Asset Control. Our business transaction lawyers 
support clients with contract preparation and review, development of corporate compliance programs 
and auditing performance under such protocols, general corporate matters, corporate finance, review of 
insurance policies and programs, employment matters and regulatory updates. The collective 
knowledge and experience in the industry enables us to fashion recommendations consistent with our 
clients' objectives.  
 
The attorneys in our group are well aware of client requirements in terms of reporting the progress, 
updating budgets and meeting deadlines. In short, for every matter entrusted to us—large or small, 
simple or complex—we tailor our services to the clients' needs. We build long-term relationships with 
our clients based on mutual trust and respect.  
 
The maritime and transportation team offers clients 24/7 service and is available via phone or email 
anytime. In the event of an incident or emergency, please contact any member of the team. 
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Attorney Advertising 
This publication was prepared by Montgomery McCracken's Maritime and Transportation practice. This publication is not legal advice. This document is intended 
to provide general information only and nothing in it should be acted upon without consulting a licensed attorney. Receipt of this document does not create an 
attorney-client relationship between the recipient and Montgomery McCracken. Montgomery McCracken is a law firm with more than 120 attorneys providing 
legal services across a wide range of industries. The firm has offices in Pennsylvania, New York, New Jersey and Delaware. ©2016 Montgomery McCracken 
Walker & Rhoads LLP. 
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