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Attorneys React To Supreme Court's Spokeo Ruling 

Law360, New York (May 16, 2016, 8:30 PM ET) -- On Monday, the U.S. Supreme Court ruled that a 
consumer could not sue Spokeo Inc. for mere technical violations of the Fair Credit Reporting Act, but 
found that the Ninth Circuit used an incomplete analysis when it concluded plaintiffs can sue companies 
without alleging actual injuries. Here, attorneys tell Law360 why the decision in Spokeo Inc. v. Thomas 
Robins et al. is significant.  

David S. Almeida, Sheppard Mullin Richter & Hampton LLP 
"What often makes these statutory class actions so frustrating is that they are essentially strict liability 
statutes. No matter how well-intentioned a company may be, technicalities — without any conceivable 
corresponding injury — give rise to multimillion-dollar class actions. Spokeo ends this line of bankrupting 
class action cases that legitimate companies face every day. The court even indicates that some 
technical inaccuracies or 'harms' may be so trivial as to fail to provide Article III standing ... And perhaps 
the most essential take away from Spokeo will be its likely impact in the class certification context. Even 
if the named plaintiff can pass Spokeo’s threshold, it may be a predominating individualized question as 
to whether putative class members can do the same. In a roundabout way, this helps answer the 
question Tyson Foods did not. If courts have to hold mini trials as to whether putative class members in 
these no-harm class actions actually suffered anything more than a purely procedural violation, then it is 
hard to imagine how these cases will be able to pass the Rule 23 predominance inquiry." 

Bob Ambler, Womble Carlyle Sandridge & Rice LLP 
"The Supreme Court’s Spokeo decision says little about the Fair Credit Reporting Act and much about 
judicial review. In a 6-2 decision, the court held that the court of appeals failed to fully examine whether 
the plaintiff’s complaint adequately described actual injury to the plaintiff. The Supreme Court resolved 
a conflict among the lower courts by making clear that alleging a violation of a statute does not grant a 
plaintiff a ticket into federal court. Only a plaintiff who can concretely allege injury in fact can bring suit 
in federal court." 

Harrison M. Brown, Blank Rome LLP 
"In recent years, the plaintiffs’ bar has relentlessly pursued a strategy of aggregating statutory damages 
into huge recoveries through class actions. These lawsuits have typically stemmed from mere technical 
violations of a statute that resulted in no actual harm to anyone. Today’s decision is the first step in 
curbing no-harm lawsuits, which jam the justice system in search of windfall damages, and shifting the 
focus to plaintiffs who may actually deserve compensation. Statutory damages should not be a 
substitute for constitutional standing." 

Brett Coburn, Alston & Bird LLP 
"For employment-related FCRA class actions, today’s ruling will certainly make it more difficult to bring a 
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viable class action lawsuit based on allegations of technical non-compliance with the FCRA’s 
employment-based requirements — the kind of ‘bare procedural violations’ that the court stated cannot 
satisfy the requirements for Article III standing. While the full impact of this opinion will depend on how 
the Ninth Circuit resolves the standing issue on remand, and how other lower courts interpret the 
court’s holding, the decision certainly offers an additional defense strategy for employers defending 
against these increasingly common class actions." 

Pamela Devata, Seyfarth Shaw LLP 
"Employers today received another arrow in the quiver to fight FCRA disclosure cases alleging technical 
violations of the statute. Although Spokeo v. Robins did not definitively address whether the plaintiff 
involved had an injury-in-fact, the reasoning of the court provides a helpful roadmap of what is required 
to prove particularized injury and concrete harm. Significantly, the Supreme Court emphasized that 
while a procedural or technical violation could form the basis for a claim, ‘a bare procedural violation 
divorced from any concrete harm’ would not satisfy the injury-in-fact requirement of Article III. Indeed, 
to show concrete harm, the injury must be ‘real’ and ‘actual.’ Similarly, to be particularized, an injury 
must affect the individual in a ‘personal and individual’ manner. This level of injury-in-fact will be 
difficult to show, especially in cases where applicants were awarded employment." 

Derin Dickerson, Alston & Bird LLP 
"Although the court did not go as a far as some may have hoped, this is a significant decision. The court 
has essentially confirmed what defense lawyers have been arguing for years: the mere violation of a 
statutory provision does not amount to standing. A plaintiff must still show that the alleged violation 
caused actual harm or created a ‘risk of real harm.’ It remains to be seen what practical effect will be felt 
by this ruling. In the near term — before courts begin applying the ruling — this opinion will likely have 
implications in settlement discussions in a wide range of cases based on violations of federal statutes, 
including FCRA, the Telephone Consumer Protection Act, the Fair Debt Collection Practices Act, etc. This 
ruling provides strong arguments for defendants in many cases where the plaintiff has asserted standing 
merely on the existence of an alleged statutory violation. We also suspect defendants will ask federal 
courts around the country to revisit their prior standing decisions in light of the court’s ruling. Because 
the court kicked this case back to the Ninth Circuit for additional analysis, we will likely see this battle 
play out in front of the Supreme Court again after the Ninth Circuit’s ruling on remand." 

Lori G. Feldman, Levi & Korsinsky LLP 
"Digital identity rights are precious and deserving of legal protection. Today’s decision in Spokeo Inc v. 
Thomas Robins et al. is significant because it recognizes the need for protecting these rights, albeit in a 
narrow ruling requiring further analysis of the types of harm that can give rise to Article III standing." 

Rod M. Fliegel, Littler Mendelson PC 
"The majority’s discussion of ‘concreteness’ is important because the majority declared that, although 
Congress has a vital ‘role in identifying and elevating intangible harms,’ a plaintiff does not 
‘automatically’ have the requisite injury-in-fact ‘whenever a statute grants a person a statutory right and 
purports to authorize that person to sue to vindicate that right.’ The opinion also makes clear that some 
supposed FCRA violations cannot satisfy the concreteness standard — e.g., a background check 
company’s failure to provide to the employer a required notice when the information it published about 
a job applicant nonetheless was fully accurate." 

Stuart Gerson, Epstein Becker Green 
"The significance of Spokeo Inc. v. Robins lies not only in holding that the Ninth Circuit erred in failing to 
properly address the Article III standing requirement that an individual would-be class representative 
demonstrate a violation of a legally protected interest and that the injury ensuing is both 'concrete and 



 

 

particularized' as well as actual or imminent, not conjectural, but also in the fact that case produced a 
six-two majority in favor of the holding. Thus, Lujan v. Defenders of Wildlife will be enforced and an 
allegation of hypothetical, future injury is insufficient for an individual to mount a class action. Both 
liberals and conservatives have signaled an unwillingness to open the floodgates to class action cases 
where injury in fact cannot be shown. This is of particular importance in cyber data breach cases where 
such concrete injury rarely is addressed and the courts have been divided on standing." 

Richard Gottlieb, Manatt Phelps & Phillips LLP 
"Spokeo is a potential bombshell. The court is warning consumer plaintiffs that mere technical violations 
are insufficiently concrete to allow for Article III standing. It will no longer be sufficient for the plaintiffs’ 
bar to solicit consumers for imagined injuries built on hypothetical 'what ifs.' Taken to its logical 
conclusion, it will no longer be sufficient to pursue statutory relief for mere technical violation of laws 
like the TCPA or the Truth in Lending Act unless the plaintiff can also demonstrate that the violation 
caused actual, concrete injury. Given the huge number of lawsuits built on mere technical violations, the 
immediate Impact may be huge." 

Joe Jacquot, Foley & Lardner LLP 
"The Supreme Court’s Spokeo decision rests solidly on federalism principles of the U.S. Constitution. 
While the Ninth Circuit will have an opportunity to take up the case again, it is welcome news for 
businesses and our economy to see the court recognize proper limits on courts themselves when facing 
baseless, and costly, litigation threats."  

Michael Kass, Armstrong Teasdale LLP 
“While it is hard to predict what a resistant lower court will do, the Spokeo decision logically followed 
should put an end to most of the 'gotcha' class actions filed against employers and consumer reporting 
agencies under the FCRA. Using a technically non-compliant FCRA form or failing to give a timely pre-
adverse action notice should no longer (in and of themselves) expose employers to extortionist class 
action lawsuits. Truly injured individuals still have redress under the statute. However, dozens, if not 
hundreds, of FCRA class action lawsuits nationwide may now be subject dismissal as a result of this 
ruling.” 

Marc F. Kirkland, Strasburger & Price LLP 
"Spokeo is somewhat anti-climactic given the build-up it received in the consumer litigation and class 
action arenas. The opinion is essentially a slap on the wrist to the Ninth Circuit for failing to correctly 
analyze whether Robin’s complaint alleged an injury that meets the Article III standing requirement. 
Specifically, that a plaintiff’s injury must be both concrete and particularized. In fact the only apparent 
reason for a dissent is that those justices did not see the utility in returning the case to the Ninth Circuit. 
They felt the complaint already alleged a concrete and particularized injury." 

Sheron Korpus, Kasowitz Benson Torres & Friedman LLP 
"The Spokeo decision yet again demonstrates that the post-Scalia court is drawing a much narrower line 
in its approach to class actions. As it did in Tyson Foods, the court focused on the specific allegations and 
facts of the case before it rather than take the opportunity to give wider guidance on class action law 
and remanded to the lower court the question of whether the plaintiff adequately alleged injury. As a 
result, there remains doubt over what injury a named plaintiff, and the class as whole, must allege and 
ultimately show to prevail in a class action." 

Adam Levin, Hogan Lovells 
"Spokeo gives defendants new leverage in fighting off cases where a plaintiff has suffered no concrete 
harm and in defending against class actions. For example, it is no longer enough to allege a bare 



 

 

procedural violation of consumer statutes like the TCPA or the FDCPA. Instead, a plaintiff must plausibly 
allege concrete harm or a risk of real harm. And Spokeo reinforces the importance of proving whether 
putative class members suffered concrete harm, which can give rise to individualized issues that cut 
against class certification." 

Michael Mallow, Sidley Austin LLP 
"Spokeo is an evolutionary rather than revolutionary decision. It is another step in the Supreme Court’s 
attempt to balance the benefits of class actions against potential abuse. The significance of Spokeo lies 
in its clear statement that it is plaintiff’s burden to allege and establish a concrete injury. Mere reliance 
on a violation is insufficient. Spokeo will have broad application to 'gotcha' class actions, involving 
technical violations with no real harm. Other cases, including those involving consumer protection 
statutes that provide remedies without a showing of reliance or harm, will require individualized 
analysis to determine whether standing exists." 

Lauri A. Mazzuchetti, Kelley Drye & Warren LLP 
"Many claims brought under statutes like the TCPA and the Video Privacy Protection Act assert the kind 
of purely procedural violations that Spokeo held not to confer Article III standing. The failure to obtain 
express written consent for an action, for example, no longer states a federal claim if the plaintiff 
actually wanted the action to occur and provided oral consent. Then, even where the named plaintiff in 
a class action under one of these statutes can allege the concrete and particularized damages Spokeo 
requires, she may have to do so in ways that highlight the unsuitability of the case for class treatment. 
The case was not the clear death blow to 'no damage' privacy class actions for which the defense bar 
had been hoping, but it provides defendants with a wide range of arguments against these cases, 
particularly when it comes to issues of class certification."  

Christin McMeley, Davis Wright Tremaine LLP 
"The court’s holding, 'Robins cannot satisfy the demands of Article III by alleging a bare procedural viola-
tion' may not have reached as far as some had hoped, but it may curb some class actions and it is 
consistent with other regimes in which Congress has created statutory rights, such as the Copyright and 
Lanham acts. There, the purpose of statutory damages is not to provide plaintiffs an award for mere 
technical violations of the statute, but to compensate plaintiffs for an invasion of a property right when 
damages or infringing profits are difficult to prove." 

Michael W. McTigue Jr., Drinker Biddle & Reath LLP 
"It is encouraging that six justices concluded that Article III is not satisfied by technical statutory 
violations that cause no concrete harm. While the court remanded so that the Ninth Circuit could 
address concreteness in this particular case, its ruling creates a significant hurdle for plaintiffs in other 
cases going forward. And even if a given plaintiff can establish a sufficiently concrete harm, the decision 
should serve as a barrier to class certification in a number of contexts in which the existence and 
concreteness of harm turn on inherently individualized issues." 

Doug Meal, Ropes & Gray LLP 
"Today’s decision makes clear that a concrete injury is required in every federal case. Moreover, the 
court made clear that where an actual concrete injury has not yet been suffered by the plaintiff, there 
needs to be a risk of future concrete injury sufficient to meet the Clapper standard — even where a 
violation of a statute has been alleged, and even where Congress has created a statutory damage 
remedy for the alleged violation. Going forward, then, even in the case of a statutory cause of action 
seeking statutory damages, an independent Article III analysis will be required to assess whether the 
injury-in-fact requirement has been met on the particular facts of the case." 



 

 

Mark Miller, Barnes & Thornburg LLP 
"The Supreme Court punted Spokeo back into the business community’s end zone. The business 
community will now have to slog back down the field to earn another try at the court’s goal posts. By 
the time they get the case back down the field in a few years, the court may look very different, 
depending upon the outcome of the election. There are no other cases on next year’s docket or its 
pipeline addressing this issue ... There is, however, some solace for companies operating in a heavily 
regulated environment, prone to class actions. Justice Samuel Alito’s majority opinion focusing on the 
necessity for a 'concrete' injury under the FCRA might be helpful. In that analysis, Alito clearly states, 
and then restates, that 'Robins cannot satisfy the demands of Article III by alleging a bare procedural 
violation.' Justice Alito points out 'It is difficult to imagine how the dissemination of an incorrect zip 
code, without more, could work any concrete harm' under the FCRA. That kind of language might be 
persuasive in seeking dismissal of purely procedural statutory class action claims, especially under the 
TCPA." 

David Navetta, Norton Rose Fulbright 
"Many were hoping the opinion would clarify what constitutes a 'concrete harm' to satisfy the injury-in-
fact requirement for standing in data breach class actions. Most courts dismiss cases alleging only an 
increased risk of data misuse without a showing of actual misuse after a breach. While the opinion 
instructs that injury must be 'de facto' — i.e., that 'it must actually exist' — to be 'concrete,' it otherwise 
focuses on whether a violation of a federal statute is alone sufficient to demonstrate harm. Because 
federal statutes aren’t implicated in most data breach class actions, it doesn’t offer much edification for 
those cases."  

Craig A. Newman, Patterson Belknap Webb & Tyler LLP 
"Today’s Supreme Court opinion in Spokeo v. Robins was a bit of a lateral pass back to the appellate 
court. Not surprisingly, the court was focused on whether there was a concrete enough injury to allow 
standing. It concluded that this issue wasn’t given proper attention by the appellate court, and sent it 
back on those grounds. Most telling, perhaps, was the dissent by Justices Ruth Bader Ginsburg and Sonia 
Sotomayor, both of whom concluded that misinformation about a consumer, such as educational 
information, family circumstances and economic status, was enough to satisfy the concreteness 
threshold that this sort of information — at the beginning of a lawsuit — could cause the plaintiff actual 
harm. So there are two votes in favor of allowing the case to move forward." 

Stephen J. Newman, Stroock & Stroock & Lavan LLP 
"This is about as good a result as the defense bar could have anticipated. The great shock to plaintiffs’ 
counsel should be that both Justice Stephen Breyer and Justice Elena Kagan joined the opinion without 
any reservation or qualification. Clearly the majority of the court, left and right, is troubled by the abuse 
of the class action process from cases seeking massive statutory damages untethered to any showing of 
actual harm. The court’s requirement that each plaintiff show 'concrete' damages will translate quickly 
into class certification jurisprudence, and will lead to smaller, more manageable, less threatening 
classes, and hopefully will eliminate entirely those cases that are purely opportunistic." 

John G. Papianou, Montgomery McCracken Walker & Rhoads LLP 
"The Spokeo decision is significant because it makes clear that to establish standing to sue in federal 
court, one must allege a concrete harm — not simply the violation of a statute. In other words, just 
because a defendant violated a statute does not mean a plaintiff suffered a 'concrete' harm that gives 
him the right to bring suit. The court, noted, for example, that if Spokeo listed the wrong zip code for 
plaintiff, that would not meet the 'concrete' harm requirement. '[N]ot all inaccuracies cause harm or 
present any material risk of harm. An example that comes readily to mind is an incorrect zip code. It is 
difficult to imagine how the dissemination of an incorrect zip code, without more, could work any 



 

 

concrete harm.' Because the Ninth Circuit did not identify the 'concrete harm' plaintiff suffered, the 
court sent the case back down. The decision has particular significance for class action defendants. 
Many class actions are based on violations of alleged statutory rights without regard to whether the 
class members suffered any 'real' or 'concrete' harm. If a plaintiff is required to allege a concrete harm, 
that will likely make class certification more difficult."  

Richard Patch, Coblentz Patch Duffy & Bass LLP 
"Today’s Supreme Court decision in Spokeo v. Robins will likely make it more difficult for plaintiffs to 
bring individual or class action lawsuits based on the bare violation of a statutory right. At first blush, the 
decision appears to be a victory for Spokeo, who had insisted that Robins only had standing if he 
suffered an actual, real-world, 'palpable' injury. However, regardless of the outcome on remand, the 
decision has created a new battlefield where the viability of similar cases will turn on whether the 
alleged statutory violation involves a public or private right." 

Kenneth L. Racowski, Buchanan Ingersoll & Rooney PC 
"The Supreme Court’s opinion in Spokeo did not answer the overarching question of whether Congress, 
via statute, could confer Article III standing on otherwise uninjured class members. Instead of a bright-
line rule that would apply beyond the FCRA to other statutory-based consumer class actions and data 
breach class actions, the opinion only serves to further frame the question for future decisions. The 
court held that 'standing requires a concrete injury,' yet the technical violation of a statute 'can be 
sufficient in some circumstances.' So, while a win for Spokeo here, the opinion would seemingly hold a 
limited impact in determining what specific statutory provisions and alleged violations require further 
showings of concrete injury in fact and which are intangible harms that Congress has determined are 
sufficient for a private cause of action. Given deceased Justice Antonin Scalia’s comments during oral 
argument, his absence was likely a critical factor in shaping a final opinion that reads more like a 
compromise than a tangible attempt to resolve one of the key questions that will continue to 
reverberate throughout consumer class action litigation." 

Michael Rhodes, Cooley LLP 
"It is a good step. The court affirms the notion that merely parroting the elements of a statutory claim is 
not enough. Injury can be tangible or intangible, but it must be concrete and particularized. The federal 
district courts will spend more focus at the outset on exactly what injury is being claimed to allow 
statutory violation claims to proceed."  

Joel Reidenberg, Fordham Law School 
"The Supreme Court preserved Congress’ ability to give consumers privacy rights, and the Supreme 
Court recognized that intangible harms from privacy violations can be litigated in federal courts. This is 
the first time the court has unequivocally stated that intangible privacy harms are cognizable. The court 
sent back the case on a technical issue claiming the Ninth Circuit did not adequately show the specific 
harm to Robins." 

Brandon N. Robinson, Balch & Bingham LLP 
"The primary importance of today’s decision lies not in what the court said, but what it did not say. Its 
restraint most represents the significant victory (or loss) for data brokers (or class action plaintiffs). The 
court discussed the 'concrete' injury requirement, and that Robins cannot satisfy standing requirements 
by alleging bare procedural violations, but yet did not hold that Robin’s allegations were insufficient or 
inconcrete. Instead, it remanded to the Ninth Circuit to reconsider and decide for itself. By avoiding 
particular holdings or widespread statements, the court declined an opportunity to set more far-
reaching precedent regarding privacy class action standing." 



 

 

Thomas Rohback, Axinn Veltrop & Harkrider LLP 
"Spokeo may preclude class actions based on technical statutory violations, but Spokeo will not preclude 
such claims where the harm to the individual is concrete. Justice Alito used the example of an incorrect 
zip code as a harmless error. But he noted that '"Concrete" is not, however, necessarily synonymous 
with "tangible."' Recognizing that even 'the risk of real harm' may be concrete, the court sent the case 
back, expressly taking 'no position' to whether injury alleged by Robins is sufficiently concrete. My 
prediction is that the Ninth Circuit will find the injury sufficiently concrete, as explained by Justice 
Ginsburg’s dissent." 

Robert Stern, Orrick Herrington & Sutcliffe LLP 
"Spokeo should spell the end of 'no injury' class actions based merely on statutory violations where only 
plaintiffs’ attorneys win. Going forward, class plaintiffs will be required to demonstrate 'concrete injury' 
that is 'real' and not 'abstract.' Although the court’s decision to remand the case for further proceedings 
rather than dismiss it may not be the total defense victory that many anticipated before Justice Scalia’s 
passing, Spokeo follows in the footsteps of AT&T Mobility v. Concepcion and American Express v. Italian 
providing yet another weapon for class action defendants." 

M.C. Sungaila, Haynes and Boone LLP 
"In Spokeo, the court reaffirmed that the injury-in-fact requirement for Article III standing in federal 
court requires a plaintiff to allege an injury that is both 'concrete' and 'particularized.' The court 
provided additional guidance on what amounts to 'concrete' harm by making clear that just because 
Congress may have enacted a statute that 'identif[ies] and elevat[es] intangible harms' to give rise to a 
cause of action, including statutory damages, 'does not mean that a plaintiff automatically satisfies the 
injury-in-fact requirement whenever a statute grants a person a statutory right and purports to 
authorize that person to sue to vindicate that right.' In other words, 'a bare procedural violation, 
divorced from any concrete harm,' such as dissemination of an incorrect zip code in violation of the 
FCRA, is not enough to create standing. Because the court stopped short of analyzing whether the 
named plaintiff in Spokeo satisfied this concrete injury standard, however, the specific impact on the 
facts of this case remains to be determined, on remand to the Ninth Circuit." 

Aaron Weiss, Carlton Fields 
"The significance of the decision was that the court largely passed on the most compelling issues and 
instead remanded the case for consideration in light of the standard it announced. This decision will lead 
to a good deal of litigation as the various district courts’ circuits hash out their understanding of the 
concrete injury requirement that the Spokeo decision focused on. The decision steered clear of what 
could have been unintended consequences of encroaching upon long established intellectual property 
concepts and other potentially complicated res judicata issues." 

Lewis S. Wiener, Sutherland Asbill & Brennan LLP 
"Spokeo confirms that standing may not be predicated merely upon the allegation of a naked statutory 
violation: 'Depravation of a procedural right without some concrete interest that is affected by the 
depravation ... is insufficient to create Article III standing'. Rather, a plaintiff must show both 
particularized and concrete injury, meaning the injury must be real and not abstract. The decision 
impacts not only the standing analysis at the initial pleading stage but will affect class certification to the 
extent that an individualized inquiry will be required to ascertain whether all putative class members 
have suffered concrete injury." 

Stephen Woods, Ogletree Deakins Nash Smoak & Stewart PC 
"The Spokeo decision helps employers — by making it harder for plaintiffs' lawyers simply to point to 
either extraneous information in a background check disclosure form/screen or an adverse action 



 

 

without the required pre-adverse action letter and attachments — and, by doing so, automatically 
establish a 'concrete' harm. The decision, however, leaves the door open on what the Ninth Circuit and 
other courts will decide qualifies as a concrete harm. A court may find the inclusion of a 'liability release' 
sentence satisfies the requirement if, for example, a plaintiff alleges the sentence distracted her from 
the required disclosure." 

James B. Zouras, Stephen Zouras LLP  
"Today the Supreme Court correctly reaffirmed the longstanding principle that a so-called intangible 
injury, including the risk of harm, is sufficient to confer Article III standing. I expect that on remand, the 
Ninth Circuit will find that Mr. Robins alleged more than sufficient facts to fall within the guidelines set 
forth by the court. Plainly, this is not the class-action gutting decision corporate America and its anti-
consumer rights allies had hoped for." 
 
--Editing by Emily Kokoll.  
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